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NOTE TO READERS: 


Certain words used in the text of this Report havea special meaning within the context of the Freedom 
of Information and Protection of Privacy Act, 1987. These words have been defined in order to assist 
readers: 


Compliance: 


Adherence by institutions to the requirements of the Act, including provisions relating to both access 
to information and protection of personal privacy. 


General Record: 


Any record of information, other than a record containing personal information, which is held by an 
institution. 


Head: 


The minister or other designated person responsible for making decisions under the Act on behalf 
of an institution. 


Information: 

Any record held by an institution, including both general records and personal information. 
Institution: 

A government of Ontario ministry or agency that is included within the scope of the Act. 
Personal Information: 

Any information about an identifiable individual held by an institution. 

Scheduled Institution: 


An agency that falls within the scope of the Act by virtue of inclusion on a schedule attached to the 
Act. 
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COMMISSIONER’S MESSAGE 


The Freedom of Information and Protection of Privacy 
Act, 1987 came into force on January 1, 1988. A great 
deal of preparation took place before that date to enable 
the Office of the Information and Privacy Commissioner 
to open its doors to the public on time. Bill 34 received 
third reading on June 25, 1987 and was given Royal 
Assent on the last day of the 33rd Legislature - June 29. 
The Act requires that the Commissioner be appointed, 
as an Officer of the Legislature, by the Lieutenant- 
Governor-in-Council on address of the Assembly. This 
could not occur until after the Legislature reconvened 
following the September 10 provincial election. I was 
asked to serve as Information and Privacy Commissioner 
in July of 1987 and began to work ona contractual basis 
in August. I was officially appointed by Order-In-Coun- 
cil on November 25, 1987 during the 1st Session of the 
34th Legislature. 


The period between my appointment as Commissioner 
and the official commencement of the Act was taken up 
with organizational matters, research and education. I 
consulted with my federal and provincial counterparts - 
the Information Commissioner of Canada, Inger Hansen, 
the Privacy Commissioner of Canada, John Grace, and 
Marcel Pépin, who was then the President of the Quebec 
Commission on Access. I contacted acknowledged ex- 
perts in the fields ofaccess to information and protection 
of privacy issues in Canada and the United States, in an 
effort to benefit from their experience. I also sought the 
advice of administrative law experts, both academics and 
practitioners, on how to devise an appeal procedure that 
would comply with the procedural requirements of the 
Act. 


A considerable amount of time in the early days was 
spent On administrative matters - locating office space, 
buying furniture, hiring staff, creating a corporate iden- 
lity, designing internal systems, and working on budget 
proposals. 


At the beginning of 1988 our staff numbered 10 employ- 
ees, and we were all preparing for our first appeals. 


During the course of our first year, we refined our appeal 
procedures, conducted inquiries, and issued a total of 36 
Orders covering 79 appeals. We also successfully medi- 
ated 105 appeals. We continued to work on administra- 
tive systems for our own office, grew to a staff of 29, ex- 
panded our office space, created forms, wrote and dis- 
tributed a brochure, published our “Newsletter” and 
“Summaries of Appeals”, and developed a computer 
tracking system to help ministries and agencies comply 
with the reporting requirements of the Act. 


Along with other members of our staff, I conducted 
training sessions, participated in conferences, and trav- 
elled to other jurisdictions to learn more about freedom 
of information and protection of privacy issues. 


Throughout this eventful first year, we have been as- 
sisted and encouraged by the co-operation received from 
staff at Management Board of Cabinet’s Freedom of 
Information and Privacy Branch. We are also gratified 
by the positive working relationship that has developed 
between our agency and the many Freedom of Informa- 
tion and Privacy Co-ordinators from various ministries 
and agencies who themsclves were struggling to fulfil 
their own responsibilities and duties under this new 
legislation. In my view, everyone connected with the Act 
did an excellent job in this first year and should be com- 
mended for accomplishing so much in such a short 
period of time. 


I particularly want to thank the members of my own staff 
for their patience, hard work and dedication in helping 
to steer this agency through our “Start-up” year. The 
tasks facing us were sometimes difficult, but always 
challenging and interesting. 


Now that many of these start-up issues are behind us, we 
have taken a deep breath and begun to concentrate on 
the far-reaching policy implications of this Act. Admini- 
stering the Freedom of Information and Protection of Pri- 
vacy Act, 1987 continues to be a demanding task, but we 
are all very optimistic and ready for the challenges that 
lie ahead. 


MANDATE 


From a set of principles enunciated by the Commission 
on Freedom of Information and Individual Privacy (the 
“Williams Commission”) in the early 1980s, the con- 
cepts of access to government-held information and 
protection of personal privacy have now been codified in 
Ontario’s Freedom of Information and Protection of Pri- 
vacy Act, 1987. Chief among these principles is the inte- 
gration of both of the concepts in one statute. 


One of the challenges facing the Information and Privacy 
Commissioner is to uphold these separate values and to 
strike the proper balance, when necessary, between the 
public’s right to know and an individual’s right to confi- 
dentiality of personal information. 


The Act requires government institutions to make initial 
determinations regarding the proper application of the 
law. However, the Act also recognizes that these deci- 
sions are sometimes difficult and complex, and that, in 
the words of the Act: “decisions on the disclosure of gov- 
ernment information should be reviewed independently 
of government.” The Act gives this responsibility to the 
Commissioner, and to ensure his independence, the 
Commissioner is made an Officer of the Legislature, 
reporting directly to the Assembly. 


One of the Commissioner’s key functions is to receive 
and consider appeals from members of the public who 
have either been refused access to government of On- 
tario general records, or have been denied access to their 
own personal information. Any decision made by a head 
under the Act may be appealed to the Commissioner. 


The Act also recognizes that the adequate protection of 
personal privacy is contingent on government institu- 
tions conforming to certain standards regarding the 
collection, storage, dissemination and ultimate disposal 
of personal information. The Commissioner is respon- 
sible for ensuring that the standards established by the 
Act and its regulations are adhered to. If he finds, as a 
result of an investigation, that a government institu- 
tion’s personal information practices contravene the 
Act, the Commissioner is empowered to order the insti- 
tution to cease a collection practice, or to destroy records 
containing personal information. 


The Act also gives the Commissioner an advisory role. 
Whenever proposed legislation or new government pro- 
grams include provisions with privacy protection impli- 
cations, the Commissioner can offer his comments. 


The experience of other jurisdictions indicates that the 
effectiveness of the new rights granted under freedom of 
information and privacy legislation is directly related to 
the public’s knowledge of those rights. To ensure public 
awareness, Ontario’s Commissioner is authorized to 
conduct public education programs and provide infor- 
mation on the Commissioner’s role and activities. 


The Commissioner can also conduct research on any 
matter relating to the purposes of the Act. Because we 
live in what can accurately be characterized as “the 
information society”, innovative technologies continue 
to expand the role of information as a commercial, 
scientific and social decision-making tool. Although 
there are widely accepted benefits to this kind of techno- 
logical advancement, the Act recognizes the need to 
carefully monitor and assess the impact these changes 
will have on personal privacy and access to information. 


Finally, the Act recognizes the value of active public par- 
ticipation in the implementation of rights established by 
the new law by allowing members of the public to make 
complaints and express opinions regarding the opera- 
tion of this new legislation. 


ORGANIZATION 


The Office of the Information and Privacy Commis- 
sioner is comprised of the Commissioner’s office and 
three Branches - Administration and Communications; 
Legal Services; and Compliance and Investigations. 


A. Commissioner’s Office 


The Commissioner’s overall mandate encompasses sev- 
eral functions. Most of the day to day administrative and 
operational responsibilities have been delegated to his 
professional staff. However, as the agency’s chief execu- 
tive officer, the Commissioner provides overall adminis- 
trative and policy direction. The agency’s three branch 
Directors report to the Commissioner. 


To date the Commissioner has not delegated his respon- 
sibility with respect to the conduct of inquiries and 
issuance of binding orders. During the course of an 
appeal, if a settlement between an appellant and the 
government institution is not fully successful, the Com- 
missioner must conduct an inquiry and issue a binding 
order that disposes of the matter. All inquiries and 
orders are processed through his office. 


The Commissioner’s office also maintains ongoing rela- 
tions with the Freedom of Information and Privacy 
Branch of Management Board of Cabinet, the various 
offices and departments of the Office of the Assembly, 
the Board of Internal Economy, and the Standing 
Committee on the Legislative Assembly, regarding all 
matters affecting the operation of the Act. 


The Commissioner’s office co-ordinates policy research 
and development for the agency, and maintains a small 
research library. The Commissioner is assisted by an 
executive assistant, a senior policy advisor and an admin- 
istrative assistant who also acts as the registrar of ap- 
peals. 


During the first year of operation, the Commissioner 
and his senior staff have been closely involved in the 
Start-up of the agency, determining staff requirements 
and the most appropriate organizational structure, de- 
veloping practices and procedures for an effective ap- 
peal process, conducting inquiries, and issuing orders. 


In addition, a number of long-term issues have been 
under consideration by the Commissioner, including an 


analysis of the confidentiality provisions that are to be 
reviewed by the Standing Committee on the Legislative 
Assembly, and the implications of the extension of the 
Act’s jurisdiction in 1991 to cover some 3,000 local gov- 
ernment bodies. The Commissioner’s Office must assess 
the organizational and operational impact of this ex- 
panded jurisdiction, and determine the best way of ap- 
plying the principles of the Act to the municipal context. 


Finally, as part of his educational role, the Commis- 
sioner has spoken to a wide variety of groups and organi- 
zations about the impact of Ontario’s Freedom of Infor- 
mation and Protection of Privacy Act, 1987. 


B. Administration and Communications 


This branch is responsible for providing general opera- 
tional support, and implementing administrative and 
human resource policies and practices for the agency. 
The branch Director and his staff prepare, administer 
and monitor the agency budget; conduct financial analy- 
ses; and provide support services, including purchasing, 
equipment maintenance, printing, and office leasing. 
The branch also performs human resource functions, in- 
cluding recruitment, and staff training and development. 


The Administration branch acts as the principle contact 
for the various offices and departments of the Office of 
the Assembly, as well as the Board of Internal Economy. 
Office security and French language services are also co- 
ordinated by this branch. 


During the first year, the Director performed a number 
ofstart-up administrative functions, including providing 
the agency with the necessary equipment, furniture and 
office space; recruiting full time staff and project con- 
sultants; developing office policies and procedures; and 
generally assisting the Commissioner in planning for the 
development of the agency. 


In addition, the agency installed a sophisticated security 
system in its offices to ensure the adequate protection of 
records transferred from various government institu- 
tions as part of the appeal process. 


The communications function also comes within the 
purview of the Administration branch. Headed by a 
Manager, this unit is responsible for the agency’s com- 
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munity outreach and public education programs. It also 
handles media relations and provides information serv- 
ices to the general public regarding the operation of the 
Act. Public speaking engagements by the Commissioner 
and the staff are arranged through this unit. 


C. Legal Services 


The Legal Services branch provides all required legal 
support to the agency, and is responsible for processing 
appeals made to the Commissioner under the Act. The 
branch consists of two units and is headed by a Director. 


The appeals unit is comprised of a Manager and eight 
Appeals Officers. The unit is responsible for processing 
appeals filed under the Act, which involve denial of 
access to general records, third party information, access 
to personal information, and correction of personal 
information on file with the government. Staff deal 
directly with appellants and various government institu- 
tions in an attempt to mediate settlements of issues 
arising in the appeals, and also assist with cases which 
proceed to the inquiry stage. 


The other unit, legal support services, provides opinions 
and other general legal services for the agency. Duties 
include the analysis of comparative legislation in other 
jurisdictions; reviewing relevant court decisions; pre- 
paring commentaries on emerging information and pri- 
vacy issues; and providing legal opinions to Appeals 
Officers on issues that arise in the context of appeals. 


As with any new legislation, a large number of legal 
issues arise that require in-depth legal research. A staff 
of two lawyers assist the Director in preparing legal 
memoranda dealing with various aspects of the Act, the 
precedents and court cases of other jurisdictions. 


D. Compliance and Investigations 


The Compliance and Investigations branch is primarily 
involved in ensuring that provincial institutions comply 
with the various provisions of the Act. Investigations 
conducted by this branch deal with both access to infor- 
mation and privacy protection. The branch consists of 
three units, and is headed by a Director. 


The Act requires that Ontario government institutions 
adhere to certain standards and practices intended to 
protect the integrity of personal information in the cus- 
tody and control of these institutions. The compliance 
investigations unit is responsible for ensuring that insti- 
tutions properly discharge this responsibility. This unit 
is comprised of a Manager and four Compliance Audi- 
tors, who conduct investigations of compliance issues 
which arise either in the context of an appeal or as a re- 
sult ofa complaint froma member ofthe public. The unit 
also monitors government policies dealing with the col- 
lection and disposal of personal records, and provides 
advice and consultation on the privacy implications of 
existing or planned computer systems in various govern- 
ment institutions. 


During the first year of operation, the compliance inves- 
tigations unit concentrated on developing and imple- 
menting audit practices and procedures applicable to the 
context of privacy protection, and began to conduct a 
number of reviews and investigations into specific prac- 
tices in place in several institutions. 


This branch also contains a computer systems unit which 
is responsible for the development, implementation and 
ongoing administration of the agency’s computer-re- 
lated requirements. During the first year of operation, 
this unit designed and introduced a computerized track- 
ing system for external users, several databases for inter- 
nal use, automated reports, and other related projects, 
all of which operate on a local area network. The 
agency’s word and data processing requirements are also 
handled by this unit. 


The third part of this branch is the research and statistics 
unit which provides research support and program evalu- 
ation for various aspects of the Commissioner’s man- 
date. The main focus of the unit over the past year has 
been the monitoring of data collection techniques used 
by all scheduled institutions, to ensure consistency of 
methodology in the various reporting requirements out- 
lined in the Act. The unit has also been involved in other 
research-related activities, including the design of forms, 
surveys and questionnaires; a detailed study and analysis 
of trends, methodologies and information practices of 
government institutions; development of effective pro- 
cedures for the compilation and tracking of information 
throughout the government; reviews of relevant litera- 
ture; and the collection and compilation of statistical 
data from all scheduled institutions for their inclusion in 
the Commissioner’s Annual Report. 


PRACTICES AND PROCEDURES 


A. Appeal Process 


Whenever a new agency is created by statute and re- 
quired to act as an administrative tribunal, one of the 
more difficult tasks facing its decision-makers is the 
design of the agency’s practices and procedures. The 
enabling legislation may set out specific procedural rights, 
and in many instances the operation of the agency is 
made subject to Part I of the Statutory Powers Procedure 
Act (the “S.P.P.A.”). Among other things, the S.P.P.A. 
provides for reasonable notice of hearings; the right to 
representation by counsel or agents for all parties to a 
proceeding; the right of the parties and their represen- 
tatives to call and examine witnesses, present arguments 
and submissions, and conduct cross-examinations of 
witnesses; and the requirement that all final decisions 
and orders be in writing, with the corresponding right of 
any party to request written reasons for the decision. 


The Freedom of Information and Protection of Privacy 
Act, 1987 (the “Act’”’) provides that the S.P.P.A. does not 
apply to an inquiry conducted by the Commissioner. 
This does not mean, however, that the Commissioner 
has absolute discretion to determine the inquiry process. 
Section 52 of the Freedom of Information and Protection 
of Privacy Act, 1987, in addition to setting out the powers 
of the Commissioner during an inquiry, also contains 
several provisions relating to the procedural rights of 
persons participating in an inquiry. For example, anyone 
involved in an inquiry may be represented by counsel or 
an agent. Also, the appellant, the head, and any affected 
party must be provided with an opportunity to make rep- 
resentations to the Commissioner, although the form of 
those representations is left to the discretion of the 
Commissioner. Section 52 also provides that no person 
is entitled to be present during, or to have access to or to 
comment on representations made to the Commissioner 
by any other person. Moreover, the section permits an 
inquiry to be conducted in private, at the Commis- 
sioner’s discretion. 


The Act gives the Commissioner considerable latitude in 
devising procedures, and the design of these procedures 
is necessarily shaped by the special nature of the issues 
and decisions the Commissioner is required to make. 
For example, some appeals involve disputes relating to 
records containing personal information or records under 
consideration by the Executive Council. Both of these 
types of records are exempt from disclosure under the 


Act. If the contents of any such records were disclosed to 
the public during an inquiry, this would render the ex- 
emption and the appeal meaningless, so it is necessary to 
design procedures which address these unique issues 
while at the same time upholding the basic principles of 
fairness. Apart from the procedural rights mentioned 
above, and the requirement that following unsuccessful 
mediation the appeal proceed to an inquiry, the Act is 
largely silent as to how the appeal process should work 
and what procedures the Commissioner should employ. 
While the procedures followed during the appeal proc- 
ess will continue to evolve as the Commissioner’s Office 
gains more experience, they will always be guided by the 
overall principle of fairness. 


What follows is an outline of the appeal process, from 
the mediation stage through to an inquiry and a binding 
order. 


Subsection 50(1) of the Act gives a person who has made 
a request for: 


(a) access to general records; 
(b) access to personal information; or 
(c) correction of personal information; 


the right to appeal any decision of a head under the Act 
to the Commissioner. A third party who has been given 
notice of a request for access to general records also has 
a right of appeal. 


Once the head has made a decision, the requester has 30 
days to file a written notice of appeal with the Commis- 
sioner. 


After an appeal is filed, the head of the institution and 
any affected parties are notified of the appeal. It is the 
Commissioner’s practice to attempt to mediate all ap- 
peals, although in exceptional circumstances an appeal 
may proceed directly to an inquiry. 


Mediation begins when an Appeals Officer is assigned to 
the case. The Appeals Officer first ascertains the issues 
arising from the appeal and determines the respective 
positions of the parties. Ifnecessary, the Appeals Officer 
will contact both the appellant and the government rep- 
resentative to ensure there are no misunderstandings. 
Where access to a particular record is in dispute, the 
Appeals Officer will review the record and attempt to 
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mediate a settlement between the parties. If mediation 
is not possible or only partially successful, the appeal 
proceeds to an inquiry. At this stage the Appeals Officer 
prepares a report which sets out the facts and issues 
arising from the appeal. 


Once the inquiry stage is reached, a formal Notice of In- 
quiry is sent to all parties, together with a copy of the Ap- 
peals Officer’s Report. The parties are advised of their 
right to make representations to the Commissioner with 
respect to the issues arising from the appeal, and al- 
though the Appeals Officer’s Report attempts to iden- 
tify all relevant issues, it is made clear to the parties that 
they are free to address any other issues in their represen- 
tations. 


The Commissioner’s normal practice is to require writ- 
ten submissions, and the parties are provided with a rea- 
sonable period of time to prepare their representations. 
In some cases it is more appropriate for representations 
to be made orally, and in others the Commissioner may 
decide that the circumstances warrant a more public 
airing of the issues. These decisions are made on a case- 
by-case basis, depending on the particular circumstances 
of the appeal. 


The representations of the parties are reviewed and 
analysed, and when the Commissioner has all the neces- 
sary information, he prepares a written order disposing 
ofallissues in the appeal. A copy of the Commissioner’s 
Order is sent to each party. The order is also summarized 
and published in the agency’s “Newsletter” and “Sum- 
maries of Appeals”. 


B. Compliance and Investigations 


The Act requires the Commissioner to undertake an an- 
nual review of the effectiveness of the Act, and to assess 
the extent to which Ontario government institutions are 
complying with the Acr’s provisions. After completing 
his review, the Commissioner is authorized to make rec- 


ommendations regarding the practices of individual min- 
istries and agencies. 


To discharge these responsibilities, the Commissioner 
must investigate, monitor, assess, evaluate, audit and 


generally oversee how the various institutions have im- 
plemented the Act and its regulations. 


The Commissioner’s compliance function operates at 
two levels. 


First, the Commissioner has a general responsibility for 
ensuring that government institutions are complying 
with the Act as a whole. The scope of this responsibility 
encompasses matters such as compliance with statistical 
reporting requirements; proper processing of requests 
for information; a wide range of records management 
issues; or whether an institution provides a public read- 
ing room. 


Ona more specific level, the Commissioner must satisfy 
himself that institutions have complied with those sec- 
tions of the Act that seek to “protect the privacy of indi- 
viduals with respect to personal information about them- 
selves held by institutions and to provide individuals 
with a right of access to that information.” The Act 
establishes certain requirements dealing with the collec- 
tion, retention, use, disclosure, disposal and security of 
personal information. In addition, Management Board 
of Cabinet is responsible for ensuring that regulations 
are in place which establish uniform administrative stan- 
dards in each of the above-mentioned areas. 


The Compliance and Investigations branch of the Com- 
missioner’s Office will become involved either when a 
public complaint has been received by the Office, when 
an appeal is received that raises compliance or privacy 
issues, Or when the Commissioner determines that a 
particular issue warrants investigation. 


In instances where complaints are filed by members of 
the public, a compliance investigator will contact both 
the complainant and representatives of the institution to 
determine the validity of the complaint. When this in- 
vestigation is completed, a report is prepared which 
assesses the matter for consideration by the Commis- 
sioner. 


Appeals often involve a number of issues besides the 
denial of a request for access. These issues could include 
compliance concerns such as the manner in which per- 
sonal information can be retrieved, or the extent to 
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which institutions are complying with the Act. Acompli- 
ance issue could be limited to one specific aspect of the 
operation of the institution, or could have ministry-wide 
implications. In either case, compliance investigators 
are directed to conduct a thorough audit of the institu- 
tion’s practices and procedures, and to report their find- 
ings to the Commissioner. 


The Compliance and Investigations branch is also in- 
volved in systematic reviews of institution operations, 
where a particular ministry or agency recognizes the 
need to evaluate and perhaps change its administrative 
and records management practices in order to comply 
with the provisions of the Act. Because the Act imposes 
new standards and practices for all government institu- 
tions, it is expected that most ministries and agencies will 
review their procedures and practices; the Compliance 
and Investigations branch is available to assist in this 
process. 


The systematic reviews conducted by the Commissioner’s 
staff focus on such matters as record keeping practices, 
security systems, and the various storage, retrieval and 
disposal practices used by institutions in dealing with the 
personal information in their custody and control. 


In some cases, an investigation or audit could result in 
recommendations by the Commissioner that a particu- 
lar institution change its practices and procedures in 
order to comply with the Act. In more serious cases, the 
Commissioner may order an institution to ceasea collec- 
tion practice, or to destroy collections of personal infor- 
mation that contravene the Act. If the Commissioner is 
considering imposing an order, subsection 59(b) of the 
Act requires him to first provide the head of the institu- 
tion with an opportunity to present arguments to the 
Commissioner. 


Subsection 58(2) of the Act requires the Commissioner 
to undertake a comprehensive review of the effective- 
ness of the Act in providing access to information and 
protection of personal privacy. This subsection further 
stipulates that at least three matters must be included in 
the Commissioner’s review, namely: 


- asummary of the nature and ultimate resolution of 
appeals; 


- anassessment of the extent to which institutions are 
complying with the Acr; and , 


- the Commissioner’s recommendations regarding 
practices of particular institutions and proposed re- 
visions to the Act and regulations. 


These matters will be dealt with separately in this section 
of the Annual Report. 


The wording of subsection 58(2) suggests that the Com- 
missioner’s review need not necessarily be restricted to 
the three matters listed above. Rather, all relevant and 
pertinent matters should be included, in order that the 
Commissioner’s Annual Report comprise acomprehen- 
sive review of the Act. 


To appreciate the effectiveness of any new legislation, it 
is often useful to look at the new provisions in the context 
of what preceded it. 


Before the Freedom of Information and the Protection of 
Privacy Act, 1987 came into force on January 1, 1988, 
access to government information in Ontario was largely 
discretionary. It was up to individual ministers to decide 
whether the public interest warranted the release of spe- 
cific records or information, and, as the Williams Com- 
mission discovered, this resulted in inconsistent and ad 
hoc practices. The public had no legal right to ask for, let 
alone receive, government information, and the civil 
service oath of secrecy acted as a further disincentive to 
disclosure of records in the custody and control of the 
provincial government bureaucracy. 


This tradition of official secrecy was quite understand- 
able, since it was inherited from Great Britain as part of 
Our constitutional heritage. However, it is fair to say 


SECTION 58(2): EFFECTIVENESS RE 


that, prior to the passage of the Act in 1987, principles of 
secrecy were deeply entrenched at all levels of the On- 
tario government. 


In passing the Freedom of Information and Protection of 
Privacy Act, 1987 the Ontario Legislature broke with this 
inherited tradition, and, for the first time, gave the public 
a legal right of access to government records and to their 
own personal information. This right to physical access 
alone, however, will not achieve all of the Act’s goals and 
objectives. In the long run, the success of the Act will be 
measured in part on the basis of how well it has suc- 
ceeded in changing the attitudes of government officials 
as custodians of information. The effectiveness of the 
Act, therefore, must be measured in qualitative as well as 
quantitative terms. 


In the following pages, statistical data along with other 
interpretive material will be presented. The aim of this 
presentation is to provide a comprehensive review of the 
Act in its first year of operation. 


A. Summary of The Nature and Ultimate 
Resolution of Appeals 


Subsection 58(2)(a) of the Act requires the Commis- 
sioner to summarize the nature and ultimate resolution 
of appeals. This summary is intended to provide an 
overview of the appeal process at both the mediation and 
inquiry Stages. 


In order to provide the proper context for analysing the 
appeal process, it is necessary to begin by looking at the 
initial requests for general records or personal informa- 
tion made to the various ministries and agencies covered 
by the Act. The statistical material provided below, has 
been gathered from Ontario government institutions 
pursuant to section 34 of the Act, which requires heads of 
institutions to report the following matters to the Com- 
missioner: 


(a) the number of requests for access to records 
made to the institution; 


(b) the number of refusals by the head to disclose a 
record, the provisions of this Act under which 
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disclosure was refused, and the number of occa- 
sions on which each provision was invoked; 


(c) for each provision of this Act in respect of which 
an appeal of a decision of a head has been com- 
menced, the number of appeals commenced; 


(d) the number of uses or purposes for which per- 
sonal information is disclosed where the use or 
purpose is not included in the statements of 
uses and purposes set forth under clauses 45(d) 
and (e); 


(e) the amount of fees collected by the institution 
under section 57; and 


(f) any Other information indicating an effort by 
the institution to put into practice the purposes 
of this Act. 


B. Statistics Relating to Requests 
Received By Ministries and Agencies 


The statistics on requests for general records and per- 
sonal information were obtained from the various insti- 
tutions, who were individually responsible for collection 
and tracking. A““Year-End Statistical Report” form was 
sent by the Commissioner’s Office to all institutions, 
together with a detailed instructional guide. A sample 


copy of the Year-End Statistical Report may be found in 


Appendix D. 


In addition, the Commissioner’s Office developed a 
computerized tracking program to assist institutions in 
their data-collection efforts. By using the computerized 
tracking program, institutions were able to eliminate 
manual completion of the Year-End form, since the 
report was automatically printed through the program. 


The computerized tracking system was developed with 
two main objectives in mind: to provide an efficient tool 
for the management of individual requests and appeals; 
and to develop a standardized data collection protocol. 
The standardization of data collection is necessary to 
ensure that results reported by individual institutions 
can be aggregated ona consistent basis, thereby enabling 
meaningful comparisons to be made. 


Those institutions which used the computerized track- 
ing system received training and support from staff of the 
Commissioner’s Office, and were provided with software 
updates as improved features were added throughout 
the year. 


Upon receipt of the data from the institutions, the Com- 
missioner’s Office ran a number of error checks to en- 
sure that the figures reported by specific institutions 
were internally consistent. However, it was not possible 
to verify the accuracy ofactual figures reported by the in- 
stitutions prior to aggregating them for statistical analy- 
sis, and the figures supplied by institutions have been 
relied on by the Commissioner’s Office as being accurate 
and comprehensive. 


Almost 5,000 requests for general records and personal 
information were made to Ontario government institu- 
tions during the first year of the Act’s operation. These 
requests were quite evenly distributed between requests 
for general records and requests for personal informa- 
tion: 50.8% or 2,432 requests for general records; and 
49.2% or 2,352 requests for personal information (in- 
cluding correction requests). Eighty-nine percent or 
4,260 out of the 4,784 requests received were also com- 
pleted in 1988. The remainder (524 requests) were 
carried over to 1989, the majority of which (388 or 74%) 
were requests for general records. One hundred and 
thirty-five personal information requests and one cor- 
rection request were also carried over to 1989. These 
data are presented in Table 1. 


Most requests -- 79% or 3,774 -- were made to ministries, 
while 1,010 or 21% were filed with agencies (Table 2). 
The greatest numbers of requests were filed with the 
Ministries of Revenue (786) and Correctional Services 
(777), which together represent roughly one-third of all 
requests received government-wide (16.4% and 16.2%, 
respectively). [It should be noted that these figures do 
not include the number of requests received by agencies 
of the respective ministries. All agency requests are 
listed in Table 3.] The next two ministries to which 
requests were most frequently made were Community 
and Social Services (362 or 7.6%) and Health (351 or 
7.3%). Thus, roughly half of all the general records and 
personal information requests were made to these four 
ministries. 


The following ministries also received a significant num- 
ber of requests during 1988: Attorney General (139), 


Labour (122), Transportation (122), Solicitor General 
(120), Education (115), Consumer and Commercial Re- 
lations (110), and Government Services (104). The re- 
maining ministries each received fewer than 100 re- 
quests. It should be noted that two agencies, Ontario 
Hydro and the Workers’ Compensation Board, each had 
a significant number of requests: 323 (6.8%) and 264 
(5.5%), respectively, ranking immediately below the top 
four ministries. All other agencies had fewer than 100 
requests. 


Table 3 contains a detailed breakdown of all of the re- 
quests received and completed by the ministries and 
agencies covered by the Act during 1988. 


Time Taken to Complete Requests 


Section 26 of the Act requires institutions to respond to 
requests within 30 days of the date the request was 
received (with the exception of extensions for purposes 
ofconsultation or a large number of records having to be 
reviewed). The data contained in Table 4 appear to 
indicate that this requirement is being met in most cases. 
The great majority -- 80% of all closed cases -- were 
completed within the stipulated 30-day period. The 
figure is somewhat higher for personal information (85.5%) 
than general records (74%). 


Of the remaining 20% of cases, 12.9% were completed 
between 31 and 60 days; 3.7% between 61 and 90 days; 
and 3.5% in excess of 90 days. These data may also be 
found in Table 4. 


Dispositions of Requests 


In more than three-quarters of the cases -- 77.4% -- allor 
part of the requested information was disclosed by the 
institution. Full disclosure was made in 55.7% of the 
cases, and partial disclosure in 21.7%. In the case of 
personal information requests, the figures for disclosure 
were higher -- 90.3%, as opposed to 63.5% for general 
records. No information was disclosed in 15.6% of all 
cases (25.4% of general records requests compared to 
6.6% of personal information requests), while a refusal 
to confirm or deny the existence of a record occurred in 
6 cases. Requests for information were withdrawn or 
abandoned in 289 or 6.8% of the cases (11% general 
records and 3% personal information). These data may 
be found in Table 5. 
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Correction Requests 


There were 13 requests for corrections to personal infor- 
mation. Corrections were made in 4 cases, and refused in 
8. One correction request was withdrawn. 


Of the 8 cases in which corrections were refused, 4 led to 
Statements of Disagreement being attached to the rec- 
ord. In these 4 cases, it was requested that individuals 
who had come into contact with the record be notified of 
the Statement of Disagreement (pursuant to subsection 
47(2)(c)). Three notifications were actually sent. Please 
refer to Table 6 for these data. 


Fee Estimates and Waivers 


The reader is once again asked to note that the Commis- 
sioner’s Office does not have the means to verify figures 
relating to fee estimates and waivers; they are simply 
aggregated from the data reported by the various institu- 
tions. 


According to the figures supplied by the institutions, 
charging a fee for requested information, either general 
records or personal information, was considered and es- 
timated in 455 or 10.7% ofall completed cases. The great 
majority of these cases -- 426 or 93.6% -- involved 
requests for general records. The government’s general 
policy is that no fees should be charged for requests to 
access one’s Own personal information; in fact, there 
were only 2 cases where fees were collected relating to 
personal information requests. 


Of the 455 cases involving estimates, 126 or 27.7% re- 
sulted in the fees being collected in whole, and 7 or 1.5% 
in the fees being collected in part. In the majority of cases 
where a fee was estimated (322 or 70.8%), however, fees 
were completely waived. 


Information relating to the amount of fees received from 
the various institutions in this first year was incomplete 
and unreliable, and has not been included in this Report. 


General records requests accounted for 124 out of the 
126 cases where fees were collected in whole, and for all 
7 cases where fees were collected in part. Data relating 
to fees may be found in Table 7. 
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Reasons for the Collection of Fees 


The most frequent reason given for charging fees was to 
cover costs of reproducing or photocopying the records 
requested (39% of cases involving fee collection). Other 
reasons provided by institutions were shipping or mail- 
ing charges (17%); preparation time (16.7%); search 
time (14.9%); and computer costs (8.4%). These data 
are presented in Table 8. 


Types of Requesters 


In collecting data on types of requesters, Freedom of In- 
formation and Privacy Co-ordinators were required to 
make subjective categorizations, since requesters were 
notasked to identify which category of requester they fell 
into. As a result, these data must be considered more 
interpretive in nature, since they rely upon someone 
other than the requester to make the appropriate classi- 
fication. 


The types of requesters will be discussed in the context of 
general records and personal information separately, 
since most requesters of personal information are, by 
definition, individuals. Of those who made requests for 
general records, almost half -- 47.7% -- were individuals. 
The next most frequent user of the Act for general rec- 
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ords was the business sector (12.6% of requests), fol- 
lowed by researchers (10.4%), the media (9.4%), and 
various associations/organizations (4.9%). A variety of 
other sources represented the remaining 15% of re- 
questers. 


The data on requesters of personal information (includ- 
ing correction requests) are somewhat ambiguous and 
should be interpreted with caution. The statistics pro- 
vided by the institutions indicate that individuals were 
the source of personal information requests in 66.7% of 
the cases, while “other” sources represent the type of 
requester in 28.6% of the cases. Associations requested 
personal information in 4.0% of the cases (possibly on 
behalf of members of the association). There were 2 re- 
quests for personal information from the media and 3 
from researchers. It would appear that there may be 
coding errors relating to the 88 requests (4%) for per- 
sonal information categorized as being made by busi- 
nesses. A business wishing to access files about the 
business would properly fall under a general records re- 
quest, whereas an individual within a business making a 
request for personal information should be categorized 
as an individual requester. 


These data included in Table 9, therefore, should be 
viewed with some caution. 


Table 1 


Types of Requests for Access 


REQUESTS REQUESTS CARRIED OVER 
RECEIVED COMPLETED TO 1989 
No. % No. % No. % 
General Records 2432 50.8 2044 48.0 388 74.0 
Personal Information 2338 48.9 — 2203 See 135 25.8 
Corrections 14 0.3 p13; 0.3 ene 0.2, 
TOTAL 4784 100.0 4260 100.0 524 100.0 
Table 2 


TOTAL Requests Received and Completed 


REQUESTS REQUESTS 
RECEIVED COMPLETED 
No. % No. % 
Ministries 3774 78.9 3378 19:3 
Agencies 1010 21 882 201. 
TOTAL 4784 100.0 4260 100.0 
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Table3 


Requests Received and Completed in 1988 


REQUESTS REQUESTS 
RECEIVED COMPLETED 
No. % No. % 
MINISTRIES 
Revenue 786 16.4 756 17.7 
Correctional Services TCH 16.2 632 14.8 
Community & Social Services 362 7.6 342 8.0 
Health 351 yes 318 v7.5 
Attorney General 139 29 130 ai! 
Labour 122 2.6 98 23 
Transportation 122 2.6 110 2.6 
Solicitor General 120 pies: 112 2.6 
Education 115 Ps 110 2.6 
Consumer & Commercial Relations 110 Dane) 91 2.1 
Government Services 104 22 103 2.4 
Environment 96 2.0 81 Lg 
Industry, Trade, & Technology 719 Ly 76 1.8 
Natural Resources 58 12 50 ez 
Agriculture & Food =f 1.1 54 1.3 
Housing 55 ey 42 1.0 
Financial Institutions 53 | 30 0.7 
Human Resources Secretariat 50 1.0 47 Ld 
Treasury & Economics 46 1.0 45 1.0 
Colleges & Universities 26 0.5 22 0.5 
Skills Development 24 0.5 24 0.6 
Municipal Affairs 21 0.4 18 0.4 
Management Board Secretariat 20 0.4 19 0.4 
Tourism & Recreation 17 0.4 ae 0.4 
Cabinet Office 15 0.3 14 0.3 
Francophone Affairs 8 0.2 q | 0.2 
Culture & Communications 7 0.1 4 0.1 
Northern Development & Mines 7 0.1 6 0.1 
Citizenship 7 0.1 6 0.1 
Energy 6 0.1 5 0.1 
Intergovernmental Affairs 5 0.1 - 0.1 
Office for Senior Citizens 4 0.1 3 0.1 
Office Responsible for Disabled Persons 3 0.1 2 0.0 
Ontario Advisory CouncilonWomen’sIssues 2 0.0 2 0.0 
MINISTRY TOTAL 3774 78.9 3378 79.3 
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Table 3 (cont’d.) 


AGENCIES 


Ontario Hydro 

Workers’ Compensation Board 

Archives of Ontario 

Liquor Control Board of Ontario 
Development Corporation (and IOC) 
Pension Commission of Ontario 

Ontario Human Rights Commission 
Ontario Board of Parole 

Health Disciplines Board 

Ontario Securities Commission 

Ontario Graduate Scholarship Selection Board 
Social Assistance Review Board 

Ontario Waste Management Corporation 
Pesticides Advisory Committee 

Labour Relations Board 

Ontario Police Commission 

Ontario Heritage Foundation 

Local Housing Authorities 

Pay Equity Commission 

Go Transit 

Residential Rental Standards Board 
Criminal Injuries Compensation Board 
Ontario Lottery Corporation 

Assessment Review Board 

Ontario Municipal Board 

Minister’s Advisory Committee on Corrections 
Planning and Implementation Committee 
Funeral Services Review Board 
Lieutenant Governor’s Board of Review 
Crown Employees Grievance Settlement Board 
Advisory Committee on Crime Prevention 
Animal Care Review Board 

Coroners’ Council 

Fire Code Commission 

Ontario Police Arbitration Commission 
Ontario Place Corporation 

Ontario Highway Transport Board 
Institutions with 1 request each 


AGENCY TOTAL 


GRAND TOTAL 
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REQUESTS 
RECEIVED 
“No % 
323 6.8 
264 5)S) 
98 2.0 
47 1.0 
44 0.9 
40 0.8 
22 0.5 
PA 0.4 
15 0.3 
14 0.3 
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Table 4* 


Time Taken To Complete Requests 


GENERAL PERSONAL TOTAL 
RECORDS INFORMATION REQUESTS 
No. % No. % No. % 
1-30 days 1513 74.0 1884 85.5 3397 80.0 
31-60 days 313 15:3 233 10.6 546 12.9 
61-90 days 123 6.0 33 LS 156 ce 
over 90 days 95 46 5330 24 148 3.5 
TOTAL 2044 100.0 2203 100.0 4247 100.0 


* This table excludes correction requests. (The information regarding 
time to completion was not collected for correction requests.) 


Table 5* 


Dispositions of Requests 


GENERAL PERSONAL TOTAL 

RECORDS INFORMATION REQUESTS 

No. %o No. % _ No. % 
All Disclosed 855 41.8 1512 68.6 2367 Bie) 
Disclosed in Part a Diet 477 PAA) 921 21d 
Nothing Disclosed 519 25.4 145 6.6 664 15.6 
Withdrawn/Abandoned 224 11.0 65 3.0 289 6.8 
Refused to confirm/deny ee _0.1 a. 0.2 - Sty 01 
TOTAL 2044 =100.0 2203. =_:100.0 | | 4247 100.0 


* Dispositions of correction requests are given separately (Table 6). 
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Table 6 


Dispositions of Correction Requests 


No % 
Correction Made 4 30.8 
Correction Refused 8 61.5 
Correction WD/Abandoned 1 Wel 
TOTAL 13 100.0 


Where Correction Refused: 


No. of Statements of Disagreement Attached to Record: 4 
Notification of Statement of Disagreement Requested: 4 


No. of Notifications Sent: 
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Table 7 


Cases In Which Fees Were Estimated 


GENERAL PERSONAL 
RECORDS INFORMATION 
No. % No. % 
Collected in whole 124 29.1 , 6.9 
Waived in whole 295 69.2 27 93.1 
Waived in part i! 1.6 0 0.0 
TOTAL 426 100.0 29 100.0 


TOTAL 
REQUESTS 
No. % 
126 Lek 
Bez 70.8 

fi mS 
455 100.0 


Reproduction 


Shipping 


Preparation 


Search Time 


Computer Costs 


Other 


TOTAL 


Reasons For Collection of Fees* 


GENERAL 

RECORDS 

“No. % 
124 38.8 
54 16.9 
54 16.9 
48 15.0 
Zh 8.4 
13041 
320 100.0 


Table 8 


PERSONAL 
INFORMATION 

No. % 
2 66.7 
1 63.3 
0 0.0 
0 0.0 
0 0.0 
0 0.0 
3 


TOTAL 
REQUESTS 
No % 
126 39.0 
2) 17.0 
54 16.7 
48 14.9 
27 8.4 
13 40 
Apa 100.0 


* Multiple reasons for the collection of fees could arise out of 
each instance in which a collection was considered. 
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Table 9* 


Types of Requesters 


GENERAL PERSONAL TOTAL 

RECORDS | INFORMATION REQUESTS 
_No. So No. % _No. mou 
Individual HP) 47.7 1478 66.7 2456 Ue, 
Business 258 12.6 88 4.0 346 8.1 
Researcher 212 10.4 3 0.1 215 5.0 
Media 192 9.4 2 0.1 194 4.6 
Association 101 4.9 12 0.4 L13 Zo 
Other 306 15.0 633 28.6 ey 22.0 
TOTAL 2044 = 1100.0 2216 1 100.0 


00.0 4260 


* This table includes all completed requests. (Correction requests 
are included as personal information requests). 
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C. Statistics Relating to The Appeal 
Process 


The previous data on requests clearly demonstrates that 
most requesters received what was asked for; in other 
words, there was no dispute between the government 
institution and the requester over whether certain gen- 
eral records or personal information should be dis- 
closed, or, if there was a dispute, it was resolved to the 
satisfaction of both parties. 


To place the data on the appeals in the proper context, it 
is useful to briefly review how the appeal process works. 


The purpose of the appeal process is to provide a dispute 
resolution mechanism when requesters and institutions 
cannot agree on the proper interpretation of various 
provisions of the Act. When a request has been denied, 
itis clear that the government institution has reached the 
conclusion that one or more of the exemptions provided 
in the Act apply to justify this denial. The Act recognizes 
a prima facie right of disclosure by giving the institution 
the legal burden of proving that a claim for exemption 
applies. 


The Act also recognizes that the institution is not the 
final decision maker; if a requester is not satisfied with 
the institution’s decision, he or she can ask the Commis- 
sioner for an independent review. Mediation can often 
provide a resolution of disputes, and the Commissioner 
routinely attempts to settle appeals in this manner. An 
Appeals Officer will enter into informal discussions 
between the parties and attempt to formulate a compro- 
mise. In many cases the Appeals Officer is successful, or 
atleast partially successful, but other appeals require the 
Commissioner to determine whether the institution has 
satisfactorily established the grounds for denying disclo- 
sure. These latter cases are resolved by way of inquiry by 
the Commissioner and the issuance of a binding order. 


By the time that an appeal reaches the inquiry stage, 
there has been considerable airing of the issues, and a 
great deal of effort has gone into settling the appeal. In 
many cases, the requester has received some, perhaps 
even a significant amount of information directly from 
the institution. During the mediation process, the re- 
quester will often receive more information. Asa result, 
the scope of the Commissioner’s inquiry may involve a 
relatively small portion of the records originally re- 
quested, and generally the order will not reflect the 
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extent to which the requester has succeeded in obtaining 
information under the Act. The data that follows should 
be read in this context. 


In the first year of operation, 350 appeals were made to 
the Commissioner under the Act. This represented a 
weekly average of 6.7 appeals, and a monthly average of 
29.2. Only four or 1.1% of all the appeals were filed in 
person; the remainder were received by mail. 


Twenty percent of these 350 appeals were received be- 
fore the institution had made a final decision regarding 
the request. They included appeals dealing with prelimi- 
nary matters such as fee estimates or the possible release 
of third party information. In the remaining 80% of the 
cases, the average time between the head’s decision and 
the filing of an appeal was 25 days. Notices of Appeal 
were sent by the Commissioner’s Office to both the head 
and the appellant an average of 4.5 days after receipt of 
the appeal. 


Roughly 90% of appeals filed in the first year arose from 
requests made to ministries, as opposed to agencies. 
This statistic is similar to the breakdown of requests 
received by government institutions during 1988, when 
roughly 80% of requests were filed with ministries. A 
detailed breakdown of appeals involving various minis- 
tries and agencies may be found in Table 10 and Figure1. 


Specific Institutions 


The greatest numbers of appeals involved the Ministries 
of Correctional Services (59 appeals or 16.9%) and 
Health (45 appeals or 12.9%). This is understandable 
since these two institutions received the 2nd and 4th 
largest number of requests under the Act. It should also 
be noted that 31 of the 59 appeals relating to Correc- 
tional Services involved the same issue, but with mul- 
tiple appellants. 


There were also a considerable number of appeals aris- 
ing out of requests made to the following institutions: 
Solicitor General (29 or 8.3%); Labour (27 or 7.7%); 
Community and Social Services (25 or 7.1%); Attorney 
General (21 or 6.0%); and Agriculture and Food (17 or 
4.9%). The remaining institutions each had fewer than 
14 or 4% of the total number of appeals filed during 
1988. Table 10 outlines details of the various ministries 
and agencies involved in appeals, and Figure 1 provides 
a graphic presentation of these data. 


General Records and Personal Information 
Appeals 


The 350 appeals were divided approximately 3:1 be- 
tween general records and personal information or cor- 
rections: 259 appeals or 74% related to requests for 
general records; 86 or 24.6% involved personal informa- 
tion requests; and 5 or 1.4% dealt with corrections to 
personal information. These data may be found in Table 
ii 


This 3:1 breakdown for appeals is quite different from 
the comparable figures relating to requests. At the 
request level, the division between requests for general 
records and personal information was approximately 
equal: 50.8% for general records and 49.2% for personal 
information. 


Types of Decisions Appealed 


Table 12 outlines the various types of decisions appealed 
to the Commissioner. These data are divided between 
general records requests and personal information re- 
quests, however, the discussion that follows pertains to 
the data in total. 


The most frequent type of appealed decision involved 
refusal of access to information. A total of 56.6% of 
appeals dealt with situations where access was refused 
either in whole (24.9%) or in part (31.7%). Other types 
of decisions which were the subject of appeals were: the 
record does not exist (21.7%); fees (12.6%); release of 
third party information (4.3%); time extensions (2.9%); 
the method of access to a record, either obtaining the 
original or a copy (2.3%); refusal to confirm or deny the 
existence of a record (1.7%); and refusal of a correction 
request (1.4%). 


Dispositions of Appealed Cases 


The remaining Statistics deal only with the 198 appeals 
completed during 1988. This figure represents 56.6% of 
all appeals filed with the Commissioner’s Office during 
the first year of operation. 


The completed appeals are broken down between those 
which were disposed of at the mediation stage and those 
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which continued to the inquiry stage. Table 13 shows 
that 105 or 53% of the closed cases were completed at the 
mediation stage, compared to 93 or 47% which were 
disposed of at the inquiry stage. 


Ifwe examine the 105 cases completed during the media- 
tion stage, the great majority -- 87 or 82.9% -- were 
settled; 6.7% were determined to be non-jurisdictional 
cases; 9.5% were withdrawn; and 1 case was abandoned. 


Mediated Cases 


Of the 87 cases settled during mediation, roughly half 
(43) were resolved through a settlement between the 
government institution and the appellant, which re- 
sulted in the appellant receiving more information than 
he or she had received prior to filing the appeal. The re- 
maining 44 cases were settled as a result of an Appeals 
Officer explaining the provisions of the Act to the satis- 
faction of the appellant. These data may be found in 
Tables 14 and 15. 


Inquiries 


Of the 93 cases resolved at the inquiry stage, 79 or 84.9% 
were disposed of by an order of the Commissioner. 
Settlements were reached in 8 of these cases, and 6 
appeals were withdrawn at this stage. Table 16 outlines 
these data, and also provides a breakdown between 
requester appellants and third party appellants. 


The great majority of the 79 cases disposed of by Com- 
missioner’s order -- 70 or 88.6% -- involved written, as 
opposed to oral representations, by the parties to the 
appeal. 


Orders 


The 79 appeals resolved by order during 1988 actually 
translate to 36 orders issued by the Commissioner. The 
reasons for this are that a single order is issued in cases 
involving either: (1) multiple appellants involved in 
cases dealing with identical issues, or (2) multiple ap- 
peals which are inter-related. For example, one order 
involved 31 different appellants all concerned with the 
same issue. In another case, an institution decided to 
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release information concerning more than one individ- 
ual, resulting in multiple appeals for different reasons. 
The Commissioner’s order in this case disposed of 10 
appeals. 


In just over two-thirds of the orders -- 25 or 67.6% -- the 
head’s decision was upheld. The decision was partially 
upheld in 5 or 13.5%, and not upheld in 18.9% or 7 of 
these orders. It should be noted that one order involving 
two appellants resulted in two separate dispositions. 
This explains why the total number of dispositions relat- 
ing to orders is 37. 


As previously noted, a decision by the Commissioner to 
uphold a head’s decision does not mean that the appel- 
lant received none of the originally requested informa- 
tion. Requesters often seek several records from an 
institution. They may obtain some of those records 
through an initial decision by the institution and more 
during the mediation process. It is only the remaining 
records on which a settlement cannot be reached that 
become the subject matter of an inquiry by the Commis- 
sioner. 


Compliance With Orders 


In cases where institutions are ordered to comply with 
the Commissioner’s decision they are provided with an 
implementation time limit (anywhere from 5 to 30 days) 
and required to advise the Commissioner’s Office when 
the order has been complied with. These requirements 
were Satisfied in 100% of all orders issued during 1988. 
The most frequent implementation period imposed by 
the Commissioner was 20 days, which occurred in 81.3% 
of the cases. 
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Types of Requesters 


The Act does not require requesters to provide informa- 
tion about themselves when filing appeals. On the 
contrary, the Act, by its very nature, acknowledges the 
need to protect personal information. Asa result, efforts 
to identify the various types of requesters who filed 
appeals necessarily involves an element of subjectivity. 
The data that follows should be read with this in mind. 


Individuals represented the largest number of appel- 
lants, filing 62.5% of all appeals. Researchers repre- 
sented the next most frequent group at 13.8%, followed 
by representatives of businesses at 6.0%, and the media 
at 5.7%. It should also be noted that the vast majority of 
appellants filed and conducted appeals on their own; 
only 4.3% of appeals involved agents. These data may be 
found in Table 17. 


Table 10 


Ministries and Agencies Involved in Cases Appealed 


TOTAL 
No. % 

MINISTRIES 

Correctional Services 59 16.9 
Health 45 12.9 
Solicitor General 29 8.3 
Labour Zi, Tt 
Community & Social Services 25 7.1 
Attorney General Zi 6.0 
Agriculture & Food Ly, 4.9 
Environment 13 37, 
Transportation 1 3.4 
Consumer & Commercial Relations 11 3.1 
Industry, Trade & Technology 11 a 
Education 8 2.3 
Financial Institutions 8 2.3 
Revenue 6 sb) 
Skills Development > 1.4 
Natural Resources 4 iat 
Municipal Affairs 3 0.9 
Management Board Secretariat Z 0.6 
Tourism & Recreation Z 0.6 
Treasury & Economics 2 0.6 
Cabinet Office 1 0.3 
Colleges & Universities 1 0.3 
Culture & Communications 1 0.3 
Government Services 1 0.3 


TOTAL MINISTRIES: 


1°) 
= 
PSS 
ie] 
S 
| 


AGENCIES 
Workers’ Compensation Board | 3.1 
Ontario Hydro 8 Jk 
Archives of Ontario 6 1.7 
Ontario Human Rights Commission 3 0.9 
Liquor Control Board of Ontario 2 0.6 
Ontario Labour Relations Board Ps 0.6 
Ontario Waste Management Corporation Z 0.6 
Stadium Corporation of Ontario Ltd. 2 0.6 
TOTAL AGENCIES: 36 10.3 
GRAND TOTAL: 350 100.0 
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Figure 1 
MINISTRY AND AGENCY APPEALS 
(350) 


HEALTH 
45 


Sol Ge! 
o a 


CORRECTION 
ole, 


eooceces 


eecccsccccee 
eoeccereccccooeoe 
i ; r 1 Pete eeeecccoeecccccooe 
jee eoececsecessosesoccce ses ee ttf. 
Jee eee eC eee eereeesesreseoeeeeses es VLE 
é Co eeececcorsoooscesooevoceocossgsa»~miri i rir rrr rrr rere 
? Coeoerecerereoceores A SESE SAUNACSSASASHARBERRBTARBeReS 
eoeeeccccccscces ee tl] | | MOO 
eecccce 
B, 
RTT TI BwROBaS, 
SESRRRREAAS, 
NOT yy 
eae, 
/ no 3 ~ 


OTHER MINISTRIES 
O71 


25 


Table 11 


Request Type Involved in Appeals 


No. % 
General Records 259 74.0 
Personal Information 86 24.6 
Corrections 5 1.4 
TOTAL 350 100.0 
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Table 12 


Types of Decisions Appealed 


GENERAL PERSONAL TOTAL 

RECORDS INFORMATION REQUESTS 

No. % No. % No. % 
Access refused in part 67 25.9 4 48.4 111 317 
Access refusedinwhole 67 2g 20 22.0 87 24.9 
Norecord exists 61 23.6 15 16.5 76 Ey 
Fees/fee estimate 43 16.6 1 i 44 12.6 
Third party information 15 6.0 0 0.0 15 4.3 
Time extensions 7 Ze 3 a3 10 2) 
Method of access 7 2a 1 ina 8 ae 
Refused to confirm/deny 3 by 3 323 6 L 
Correction(s) refused 0 0.0 =) Be) 5 1.4 
Other 13 5.0 4 a) V7 4.9 


TOTAL APPEALS 283 — 109.6 96 105.6 379 = 108.4 


Note: The total number of decisions appealed exceeds 100% due to 
the fact that some cases involved the appeal of more than one 
decision. The percentages reported above reflect the number 
of times each decision was appealed. 
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Table 13 
CLOSED CASES: Stage at Which Appeal Disposed 


No. % 


Mediation Stage 105 53.0 


Inquiry Stage 93 47.0 


TOTAL 198 100.0 


Table 14 


Mediation Stage 

No. %o 
Settled 87 82.9 
Non-jurisdictional ol 6.7 
Withdrawn 10 9'5 


Abandoned 1 


0.9 
Mediated Cases 105 100.0 


Table 15 
How Cases Settled at Mediation 


No. % 


Appellant received 
more information 43 49.4 


Explanation of 
the Act satisfied 4 50.6 
appellant 


TOTAL 87 ~=—100.0 


Table 16 


Total Dispositions of All Appeals 


REQUESTER THIRD PARTY TOTAL 
APPEAL APPEAL 

No. % No. % No. % 
Mediation Stage 
Settled 86 45.5 1 es 87 43.9 
Non-jurisdicational i Shi 0 0.0 7 3:2 
Withdrawn 10 5.3 0 0.0 10 | 
Abandoned 1 0.5 0 0.0 1 0.5 
Mediation Cases 104 55.0 1 11.1 105 53.0 
Inquiry Stage 
Orders 
Head’s Decision Upheld eS) 291 8 88.9 63 31.8 
Head’s Decision Partly Upheld 5 20 0 0.0 3 pine 
Head’s Decision Not Upheld 11 5.0 0 0.0 11 5.6 
Ordered Cases 71 37.6 8 88.9 79 399 
Withdrawn 6 Bie 0 0.0 31 
Settled 8 4.2 0 0.0 8 4.0 
Inquiry Cases 85 45.0 8, 88.9 93 47.0 


TOTAL CLOSED CASES 189 100.0 9 100.0 198 100.0 
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Table 17 


Types of Requesters Involved in Appeals 


GENERAL PERSONAL * TOTAL 

RECORDS INFORMATION REQUESTS 
Individual 135 21 91 100.0 226 62.5 
Researcher 48 18.5 0 0.0 48 13.8 
Business 21 8.1 0 0.0 21 6.0 
Media 19 7.4 0 0.0 19 apf 
Agent 18 6.9 0 0.0 18 4.3 
Other 1 69 Cig | 0.08 eee pee 


TOTAL 259 100.0 91 100.0 350 =. 100.0 


* Since the requester in all Personal Information and Correction 
requests is the individual or an authorized representative, all 
requesters are treated as individuals. 
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D. Compliance With the Act 


Appeals 


Section 58(2)(b) of the Act requires the Commissioner 
to assess the extent to which institutions are complying 
with the Freedom of Information and Protection of Pri- 
vacy Act, 1987. 


Owing to a lapse of approximately two years between the 
time Bill 34 was introduced in the Legislature and passed 
into law, government ministries and agencies were able 
to prepare for the eventual implementation of the new 
Act. The Management Board of Cabinet’s Freedom of 
Information and Privacy Branch was responsible for 
training Information and Privacy Co-ordinators through- 
out the government, and for generally ensuring that the 
Act was operational and requests could be processed 
without delay when the Act came into force on January 1, 
1988. 


The Commissioner’s Office, on the other hand, did not 
have as much lead time, and was without offices and staff 
until November of 1987. In developing policies and 
procedures to deal with the appeal process, it became 
evident that the smooth handling ofappeals was depend- 
ent, to a large extent, on co-operation between the 
Commissioner’s Office and the various ministries and 
agencies covered by the Act. One of the major areas of 
interaction between the various institutions and the 
Commissioner’s Office is mediation. 


In order for mediation to be effective, the Commis- 
sioner’s Office must have complete access to all relevant 
records under appeal. Institutions must also adopt both 
a flexible attitude toward the mediation process itself, 
and internal procedures which facilitate, rather than 
delay, the resolution of appeals. For the most part, Infor- 
mation and Privacy Co-ordinators, Deputy Ministers 
and other staff of the various institutions have recog- 
nized the need for an effective appeal process and have 
approached the first year of operation with a spirit of co- 
operation. 
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Privacy Protection 


During the first year, the Commissioner’s Office dealt 
with a number of issues related to the protection of 
personal privacy. 


With the passage of the Act, a number of individuals 
availed themselves of their new rights regarding the 
adequate protection of government-held personal infor- 
mation. Complaints were filed with the Commissioner’s 
Office, resulting in investigations of various practices 
followed by institutions. 


In some instances the results of investigations deter- 
mined that record-keeping practices were authorized by 
Statute. For example: 


- the requirement that the date of birth be collected 
on forms relating to the purchase or sale of real 
estate; 


- the authorization for the Ministry of Community 
and Social Services to transfer personal information 
regarding benefit recipients to municipalities; 


- the right to print personal information on munici- 
pal enumeration notices. 


In another instance, investigation confirmed that the 
government payroll system uses employees’ dates of 
birth and Social Insurance Numbers on attendance re- 
ports. The Ministry of Government Services agreed to 
stop using employees’ birth dates and to investigate the 
possibility of eliminating the use of the SIN. Inany event, 
the Ministry will be asked to distribute attendance re- 
ports in envelopes to prevent undue public exposure of 
any personal information. 


A more detailed investigation was conducted in response 
to complaints received from applicants for Workers’ 
Compensation benefits, who felt that their prior consent 
should be required before the Workers’ Compensation 
Board (WCB) provided employers with access to em- 
ployee medical records. Our investigation determined 
that section 77 of the Workers’ Compensation Act author- 
izes the disclosure of this type of personal information to 
the employer if there is an issue in dispute before the 
Board. In order to address this seeming inconsistency 
with the principles of the Freedom of Information and 


Protection of Privacy Act, 1987, the WCB, in consultation 
with the Commissioner’s Office designed a new notice 
procedure whereby individuals would be advised when- 
ever access was provided to employers under section 77. 
The Board also subsequently developed and issued re- 
vised policy guidelines and an accompanying manual to 
assist Board staff in implementing this new policy. 


In February of 1988 an incident occurred which raised 
potentially serious privacy concerns. Files containing 
telexes and other information were discovered in a public 
hallway at Queen’s Park. These documents contained 
confidential information relating to child abuse cases 
which had been provided to the Ministry of Community 
and Social Services by the British Columbia provincial 
government. The Ontario Provincial Police, and the 
Ministries of Community and Social Services and Gov- 
ernment Services (which is responsible for electronic 
mail handling) all conducted investigations. The OPP 
found there was no criminal offense committed, but the 
Ministry of Government Services determined that their 
internal procedures were not adequate to meet the stan- 
dards of protection required by the Freedom of Informa- 
tion and Protection of Privacy Act, 1987. The Commis- 
sioner’s Office reviewed these three reports and con- 
cluded that the incident was caused by: (1) inadequate 
security provisions; (2) insufficient storage space, lead- 
ing to the improper use of public areas for storage 
purposes, and (3) poor retention and disposal sched- 
ules. The Commissioner’s Office consulted with the 
Ministry of Government Services on the design and 
implementation of procedures and security measures 
required to prevent future problems of this nature. The 
Commissioner commended the Ministry for its prompt 
response, and also welcomed the issuance of Ontario 
Regulation 15/89 by Management Board of Cabinet 
which deals with the disposal of personal information. 


E. Commissioner’s Recommendations 


During the Acr’s first year of operation, institutions were 
required to spend considerable time developing prac- 
tices and procedures to effectively respond to the new 
rights provided to the public under the legislation. The 
Commissioner’s Office will continue to monitor these 
practices, and will consult with individual institutions 
whenever particular procedures conflict with the prin- 
ciples of the Act. 


Over the past year, the Commissioner has issued a number 
of orders which include recommendations directed at 
specific practices or procedures employed by particular 
institutions. These recommendations have been made 
in an effort to provide individual institutions with direc- 
tion in dealing with certain types of requests, and, more 
generally, to encourage institutions to adopt uniform 
approaches to various provisions of the Act. Some of the 
more significant recommendations are summarized below. 


Section 57 of the Act permits an institution to charge fees 
for certain activities related to locating and providing 
access to requested records. The Act also permits the 
government to set the rates for these fees by regulation. 
Ontario Regulation 532/87 allows an institution to charge 
$0.20 for each page of photocopying required to produce 
arecord. In the Commissioner’s view, this charge must 
be interpreted by institutions as a maximum limit. Ifthe 
government’s intention is not to use fees as an additional 
source of revenue, then institutions should take care to 
restrict photocopying charges to their actual costs of 
reproduction. 


A related issue is the question of a threshold fee. In the 
Commissioner’s view the threshold level should not be 
arbitrarily set. Rather, the institution should determine 
the point at which the administrative costs of collecting 
fees exceeds the amount of the fees claimed and that 
figure should be used as a threshold or minimum fee for 
all institutions. 


In another order dealing with fees, the Commissioner 
emphasized that the Act provides a head with discretion 
to charge a fee or not, and whenever a fee is contem- 
plated, one of the questions a head should ask is: are 
these costs legitimate and ones which the requester 
should bear? 


The Commissioner also expressed the view that the 
provisions of the Act and regulations relating to fees 
should be construed to mean that only appropriate and 
necessary costs should be included in the final charge. 
The authority to charge a fee should not be viewed by 
institutions as an opportunity to charge for every con- 
ceivable activity undertaken by an institution to prepare 
the record for disclosure. 


When requesters make broadly-worded requests for 
records, the Commissioner recommended that the insti- 
tution not unilaterally determine what records the re- 
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quester wants. The institution has an obligation to 
discuss an ambiguous or broadly-worded request for 
records with individual requesters to more precisely 
determine the scope of the request. 


In situations where an institution has agreed to allow an 
individual access to his or her own personal information, 
in the Commissioner’s view, the institution is respon- 
sible for verifying the identity of the individual. If the 
individual personally attends at the institution, there are 
usually straightforward ways of providing verification. 
However, the situation is more difficult if an individual 
cannot or does not want to pick up the information in 
person, and insists on receiving the personal informa- 
tion by mail or other means. The Commissioner believes 
that institutions should adopta flexible approach to such 
demands, while at the same time taking all reasonable 
steps to verify the identity of the requester. To ensure 
that individuals recognize the inherent risks in sending 
personal information by mail, the Commissioner recom- 
mended that the personal information request form 
(issued by Management Board of Cabinet) be amended 
to include a section that permits a requester to choose 
one of the following methods of access, listed in descend- 
ing order of security protection: 


- examination on site, or receive a copy; 


- receiving a copy by delivery that requires signature 
on receipt; 


- receiving copy by ordinary mail; or 
- by other arrangements with the institution. 


Ifa requester is denied access to a record or to his or her 
own personal information, sections 28 and 48 of the Act 
require the institution to notify the requester of the 
head’s decision. The Commissioner commented in one 
order that institutions should not take a narrow inter- 
pretation of the notice requirements. The institution 
has an obligation to fully apprise the requester of the 
details of the institution’s reasons for dealing with the 
record in a certain manner. 


A number of the Commissioner’s orders dealt with is- 
sues relating to the government’s records management 
policies and practices. In order to effectively manage the 
massive volumes of records held by various government 
institutions, it is vital that proper records management 


policies relating to retention and disposal practices be 
adopted and applied on a consistent basis by all institu- 
tions. Institutions must also ensure that these policies 
are Clearly understood by all relevant personnel. 


In one appeal dealing with personal information banks, 
the Commissioner advised the institution to develop 
clearly-stated guidelines regarding records retention 
schedules, particularly where the institution adopts 
practices that go beyond the minimum requirements es- 
tablished by regulation. 


In another order, the Commissioner emphasized that 
good record keeping practices are an essential element 
in the effective implementation of the Act. This observa- 
tion was prompted by a situation where a requested 
record was “lost” by the institution, though clear evi- 
dence indicated that the record should exist. The Com- 
missioner indicated that he intends to work closely with 
institutions to determine ways of improving records 
management systems throughout the government. 


In order to provide access to general records or personal 
information, the Act provides that an institution must 
have “custody or control” of the record. Insome circum- 
stances, records are created for an institution by a third 
party, and there have been instances where inadequate 
procedures have resulted in institutions losing custody 
or control of these types of records. In one case, the 
Commissioner recommended that institutions develop 
clear policies which ensure that records created by third 
parties are not “lost”, thereby, in effect, denying the 
requester the right of access. 


The preceding recommendations, and others contained 
in various orders of the Commissioner, require institu- 
tions to set a high standard of service to the public in 
addressing the requirements of the Act. To meet this 
standard, it is necessary for institutions to devote time, 
energy and resources. The goals and objectives of the 
Freedom of Information and Protection of Privacy Act can 
only be achieved if adequate financial and human re- 
source commitments are made, particularly as they re- 
late to the work of Information and Privacy Co-ordina- 
tors, whose dedicated efforts are integral to the overall 
success of the Act. 


SECTION 59: OTHER ACTIVITIES 


Subsection 59(a) of the Act gives the Commissioner 
authority to comment on the privacy protection implica- 
tions of proposed legislative schemes or government 
programs. 


During the course of 1988, the Commissioner’s Office 
provided comment on Bill 147, the Independent Health 
Facilities Act, as well as proposed amendments to the 
Childrens’ Services Act dealing with information col- 
lected and disclosed by Childrens’ Aid Societies. The 
Commissioner is also monitoring the preparation and 
consultations initiated by the Ministry of Health in 
developing its omnibus health-care information legisla- 
tion. 


The Commissioner is also authorized, under subsection 
59(c) of the Act, to permit the collection of personal 
information otherwise than directly from the individual. 
The Ministry of Community and Social Services asked 
for and received permission to collect personal informa- 
tion indirectly from municipalities in one specific in- 
stance. The Ministry had provided municipalities with 
funding for a particular project, and required the local 
bodies to collect information for program evaluation 
purposes. In order to complete its own evaluation of the 
project, the Ministry sought access to the information 
collected by the municipalities. The Commissioner thought 
the request was reasonable in these circumstances, and 
authorized indirect collection. 


Another request for indirect collection was initiated by 
the Ministry of Treasury and Economics, dealing with a 
data-matching project involving federal income tax data. 
Consideration of this request is ongoing, pending re- 
ceipt of written submissions from the Ministry. 


An independent public opinion poll conducted in March 
of 1987 found that the majority of Ontario residents 
(71%) were concerned about the confidentiality of per- 
sonal information collected by the provincial govern- 
ment. The public’s concern was stronger regarding 
government-held information than for personal infor- 
mation collected by other organizations such as banks 
and insurance companies. One of the major factors con- 
tributing to this concern was the use of computer tech- 
nology. The majority of respondents (77%) believed 
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that “as long as information is stored on computers, we 
can never be sure of our guarantee to privacy”. Techno- 
logical advancement, particularly as it relates to the col- 
lection and use of personal information, will be of in- 
creasing importance and interest to the Commissioner’s 
Office in the months and years ahead. 


Section 59(e) of the Act gives the Commissioner author- 
ity to conduct public education programs concerning the 
Act and thework of the Commissioner’s Office. In order 
to assess the public’s awareness of the Act and design an 
outreach and education program, the agency commis- 
sioned a survey in January of 1988. The results indicate 
that the vast majority (83%) of those surveyed thought 
that the Act was a good idea. Ninety-four percent of 
respondents indicated that their individual privacy and 
the protection of their personal information held by the 
government was important; 73% felt that it was very 
important. Three-quarters of those surveyed felt that 
the protection of individual privacy was more important 
than having the right to access government information. 
This may partially explain why 7 out of 10 people believe 
that the government had a right, or in some cases an 
obligation, to keep certain kinds of information confi- 
dential. Seventy-eight percent of respondents also thought 
that extending the legislation to cover municipalities was 
a good idea. 


A number of outreach projects have been undertaken 
during the past year. 


1) A brochure was printed and widely distributed 
throughout Ontario, outlining the Act and the role 
of the Commissioner as the appeal body. 

2) A quarterly “Newsletter” is published, as well as 

“Summaries of Appeals” which are issued every six 

weeks. The former provides general information on 

the work of the Office, while the latter summarizes 
the Commissioner’s Orders and selected settled cases. 

3) A 15-minute videotape has been produced, which 

describes the Act and the role of the Commissioner. 

The videotape is available for presentations by staff, 

and for viewing by interested organizations. 
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4) The Proceedings of the Conference on Freedom of 
Information and Protection of Privacy in Ontario, 
sponsored by Management Board of Cabinet on 
November 22-23, 1988, have been printed and are 
available for purchase through Publications On- 


tario. 


The Commissioner and staff members have spoken to 
various groups over the past year, including: 


Ontario Psychological Association 

Ontario Securities Commission 

Colleges of Applied Arts and Technology 

Rent Review Hearings Board 

C.B.A.O.- Labour Law Sub-section 

C.B.A.O.- Administrative Law Section 

C.B.A.O.- Research and Policy Analysis Section 
C.B.A.O.- Young Lawyers’ Division 

Ryerson School of Journalism 

Canadian Information Processing Society 

CIPS, Security Interest Group 

City of Toronto 

Ontario Systems Council 

Personnel Association of Ontario 

American Society of Access Professionals 

Database Association (Ontario) 

The Council of Information and Referral Services 
Pay Equity Commission 

Association of Records Managers and Administrators 
Queen’s Park Press Gallery 

Toronto Association of Law Libraries 

Canadian Public Personnel Management Association 
Association of Clerks-Treasurers of Hastings County 
Regional Municipality of Ottawa-Carleton 

City of Ottawa 

Town of Gloucester 

Loyalist College 
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Telephone Tracking 


The agency has established a toll-free telephone number 
which members of the public can call to obtain informa- 
tion regarding the operation of the Act and the work of 
the Commissioner’s Office. 


During 1988 a total of 24,283 telephone calls were re- 
ceived by the Commissioner’s Office. As might be ex- 
pected, the number of calls increased dramatically dur- 
ing the first 4 months of operation before leveling off 
over the summer months to approximately 2,000 calls 
per month. 


Ofthese calls, a total of 1,111 were categorized as general 
information calls requiring the assistance of an Informa- 
tion Officer. The majority of these inquiries were from 
individuals (69%), followed by calls from within govern- 
ment (11%), business (9%), the media (3%), organiza- 
tions (3%) and other callers (2%). The pattern for these 
information calls during 1988 is reflected in Figure 2. 


Figure 2 


Monthly Telephone Tracking 
1988 Calls through Switchboard (24,283) 
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Appendix A 


Organization Chart 
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Appendix B 


Financial Statements 1987 -88 
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Ontario 


OFFICE OF THE PROVINCIAL AUDITOR 


Box 105, 15th Floor. 20 Dundas St. West 


Toronto. Ontario MS5G 2C2 


(416) 974-9866 


To the Information and Privacy Commissioner 
and to the Speaker of the Assembly. 


Ihave examined the statement of expenditure of the Office of the 
Information and Privacy Commissioner for the eight month period ended 
March 31, 1988. My examination was made in accordance with generally 
accepted auditing standards, and accordingly included such tests and other 
procedures as I considered necessary in the circumstances. 


In my opinion, this financial statement presents fairly the 
expenditure of the Office of the Information and Privacy Commissioner for the 
eight month period ended March 31, 1988 in accordance with the accounting 
policies described in note 2 to the financial statement. 


hr (Cian 


Toronto, Ontario, J.F. Otterman, F.C.A., 
July 28, 1988. Assistant Provincial Auditor. 
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OFFICE OF THE INFORMATION AND 
PRIVACY COMMISSIONER 


Financial Statement 
for the eight month period ended 
March 31, 1988 
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OFFICE OF THE INFORMATION AND PRIVACY COMMISSIONER 


Statement of Expenditure 
for the eight month period ended March 31, 1988 


(note 4) 
1988 
$ 
Salaries and wages 202,346 
Employee benefits (note 5) 18,867 
Transportation and communication 11,144 
Services 197,789 
Supplies and equipment 166,001 
996,147 


See accompanying notes to financial statement. 


Approved : 


Information and Privacy Commissioner 
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OFFICE OF THE INFORMATION AND PRIVACY COMMISSIONER 


Notes to Financial Statement 
March 31, 1988 

GENERAL 
The Information and Privacy Commissioner is responsible for ensuring that Ontario government 
institutions comply with the Freedom of Information and Protection of Privacy Act, 1987 and apply the 
standards of privacy protection set out in the Act. As Commissioner, he may review decisions made by 
government institutions where access to information has been denied toa member of the public. Upon 
investigating the circumstances of the appeal, he has the final authority to deny or to order the 
disclosure of the requested information. 
SIGNIFICANT ACCOUNTING POLICIES 


(a) Basis of accounting 


The Office uses a cash basis of accounting modified to allow an additional 22 days to pay for 
debts incurred during the period just ended. 


(b) Fixed assets 


Expenditures on fixed assets are expensed in the year of acquisition. 


REPORTING PERIOD 


This financial statement covers the Office’s first period of operations from August 4, 1987 to 
March 31, 1988. 


EXPENDITURE 


Expenses are paid out of moneys appropriated therefor by the Legislature of the Province of Ontario. 


PENSION PLAN 


The Office of the Information and Privacy Commissioner provides pension benefits for substantially 
all its permanent employees through participation in the Public Service Superannuation Fund and 
Superannuation Adjustment Fund established by the Province of Ontario. The Office’s share of 
contributions to these Funds during the period was $5,200. This amount represents the total 
obligation of the Office of the Information and Privacy Commissioner and is included in employee 


. benefits. 
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Appendix C 


Financial Statements 1988-89 


by 
f 


OFFICE OF THE PROVINCIAL AUDITOR 


Box 105, 15th Floor. 20 Dundas St. West 
Toronto, Ontario M5G 2C2 


(416) 974-9866 


To the Information and Privacy Commissioner 
and to the Speaker of the Assembly. 


I have examined the statement of expenditure of the Office of the 
Information and Privacy Commissioner for the year ended March 31, 1989. 
My examination was made in accordance with generally accepted auditing 
standards, and accordingly included such tests and other procedures as I 
considered necessary in the circumstances. 


In my opinion, this financial statement presents fairly the 
expenditure of the Office of the Information and Privacy Commissioner for the 
year ended March 31, 1989 in accordance with the accounting policies 
described in note 2 to the financial statement applied on a basis consistent 
with that of the preceding eight month period. 


Ga eee SS 


Toronto, Ontario, J.F.Otterman, F.C.A., 
June 6, 1989 Assistant Provincial Auditor. 
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OFFICE OF THE INFORMATION AND 
PRIVACY COMMISSIONER 


Financial Statement 
for the year ended March 31, 1989 


OFFICE OF THE INFORMATION AND PRIVACY COMMISSIONER 


Statement of Expenditure 
for the year ended March 31, 1989 


(Note 4) 
1989 1988 
$ $ 
(Note 3) 
Salaries and wages PsswioL 202,346 
Employee benefits (note 5) 154,496 18,867 
Transportation and communication 64,599 11,144 
Services Avot ek 197,789 
Supplies and equipment 398,282 166,001 


2,402,199 596,147 


See accompanying notes to financial statement. 


Approved : 


Commissioner General Manager 


Ae 


Information and Privacy Commissioner 
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OFFICE OF THE INFORMATION AND PRIVACY COMMISSIONER 


Notes to Financial Statement 
March 31, 1989 


1. GENERAL 


The Information and Privacy Commissioner is responsible for ensuring that Ontario government 
institutions comply with the Freedom of Information and Protection of Privacy Act, 1987 and apply the 
standards of privacy protection set out inthe Act. As Commissioner, he may review decisions made by 
government institutions where access to information has been denied to a member of the public. Upon 
investigating the circumstances of the appeal, he has the final authority to deny or to order the 
disclosure of the requested information. 


2. SIGNIFICANT ACCOUNTING POLICIES 


(a) Basis of accounting 


The Office uses a cash basis of accounting modified to allow an additional 22 days to pay for debts 
incurred during the period just ended. 


(b) Fixed assets 


Expenditures on fixed assets are expensed in the year of acquisition. 


3. COMPARATIVE FIGURES 


The comparative figures cover the Office’s first period of operations from August 4, 1987 to March 31, 
1988. 


4, EXPENDITURE 


Expenses are paid out of moneys appropriated therefor by the Legislature of the Province of Ontario. 


5. PENSION PLAN 


The Office of the Information and Privacy Commissioner provides pension benefits for substantially all 
its permanent employees through participation in the Public Service Superannuation Fund and 
Superannuation Adjustment Fund established by the Province of Ontario. Pension benefits for the 
Information and Privacy Commissioner are provided through the Legislative Assembly Retirement 
Allowance Account. The Office’s share of contributions to these Funds and Account during the period 
was $79,100. This amount represents the total obligation of the Office of the Information and Privacy 
Commissioner and is included in employee benefits. 
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Appendix D 


Year-End Statistical Report 
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STATISTICAL REPORT FOR THE INFORMATION AND PRIVACY COMMISSIONER/ONTARIO 


SECTION 1 
NSTITUTION: 


lease indicate whether your institution isa 
finistry or an Agency: 
‘otal Number of employees in Ministry or 


gency =: 


id your Institution receive at least one 
equest for access to information (general 
ecords or personal information) or process 
ny appeals? 


ECTION 2 
lumber of Requests and Transfers 


Requests completed in 1988 
Requests carried over to 1989 


Total requests received in 1988 


Number of requests transferred 
to other institutions: 


TOTAL REQUEST SUBMISSIONS: 


Number of requests returned due 
to insufficient detail: 


] Ministry 
] Agency 


} NO (Skip to section 16) 
] YES (Continue) 


PERSONAL 

INFORMATION TOTAL 

No. % No. % 
100.0 100.0 100.0 


THE REMAINING STATISTICS ARE BASED ON CASES COMPLETED IN 1988: 


SECTION 3 
Source of Request GENERAL PERSONAL 


Media 
Researcher 
Business 
Association 
Individual 
Other 
Unknown 


Total 100.0 100.0 100.0 


SECTION 4 
Number of Extentions Required GENERAL PERSONAL 


Due to numerous records 
Due to Consultations 
Due to both of the above 


Total extentions 100.0 100.0 100.0 


Total extentions as 
percent of closed cases % % 


SECTION 5 
Length of Time to Completion 


30 days or less 
31° 5=005 days 
61. — 190 days 
91 - 120 days 
127-1150" day. 
151 days or more 


Total 


X number of days to completion 


SECTION 6 
Continuing Access Requests 


No. of completed requests that were 


continuing access 


SECTION 7 
Disposition of Requests 


All information disclosed 
Disclosed in part - exempt 

- non-existent 
Nothing Disclosed - exempt 
No Record Exists 
Refused to confirm/deny - exempt 

- non-existent 

Withdrawn 
Abandoned 


Total 


100.0 


100.0 


100.0 


PERSONAL 
INFORMATION 
_No. 

N/A N/A 


oe 


100.0 


100.0 


100.0 


NNNNNNNNNANNMN 


ANNNNnNNNNNNnNNMN 


ANNNNANNANNnANANMN 


X no. of exemptions/request 
involving denials 


12 (1) 


a1 (2) 


14 (1) (a) 


.14(1) (b) 
.14(1) (c) 
.14(1) (a) 
.14(1) (e) 
.14(1) (£) 
-14(1) (9) 
.14(1) (h) 
.14(1) (i) 
-14(1) (5) 


X number of exemptions invoked per denial request 


12 (1) 
13(1) 

14 (1) (a) 
14 (1) (b) 
14 (1) (c) 
14 (1) (a) 
14 (1) (e) 
14 (1) (f) 
14 (1) (9) 
14 (1) (h) 
14 (1) (1) 
14 (1) (3) 


X number of exemptions invoked per denial request 


12 (1) 
13 (1) 

14 (1) (a) 
14 (1) (b) 
14 (1) (c) 
14 (1) (a) 
14 (1) (e) 
14 (1) (£) 
14 (1) (g) 
14 (1) (h) 
14 (1) (i) 
14 (1) (3) 


X number of 


ANNNNNNNnNNNnANN 


Pie lateral 


NNNNNNNNnNNnNNANnNMN 


Personal Information 


A) General Records 


14 (1) (k) 
14 (1) (1) 
14 (2) (a) 


.14 (2) (b) 


14 (2) (c) 
14 (2) (a) 


.14(3) 


15(1) (a) 
15(1) (b) 
LS€L)c) 
16 

17 (1) (a) 


14 (1) (k) 
14 (1) (1) 
14 (2) (a) 
14 (2) (b) 
14 (2) (c) 
14 (2) (a) 
14 (3) 

15 (1) (a) 
15(1) (b) 
15 (1) (c) 
16 

17 (1) (a) 


C) Totals 


NNANNNNNNNnNNnNVnNMN 


-14(1) (k) 
-14(1) (1) 
-14(2) (a) 
-14(2) (b) 
-14(2) (c) 
-14(2) (a) 
-14(3) 
215 (CE) (a) 
#15 (1)1G3) 
.15(1) (c) 
6 
-17(1) (a) 


ANNNNnNNNNNNNnNN 


ANNNNNNNNNNN 


NNNNNNNNNnNANNnNMN 


17 (1) (b) 
17 (1) (c) 
18 (1) (a) 
18 (1) (b) 
LSi(L) (Cc) 
18 (1) (d) 
18 (1) (e) 
18 (1) (f£) 
18 (1) (9g) 
19 


20 
21(1) 


17 (1) (b) 
17 (1) (c) 
18 (1) (a) 
18 (1) (b) 
18:(2:).(c) 
18 (1) (d) 
18 (1) (e) 
1S (Ce) 
18 (1) (g) 
18 (2) (a) 
18 (2) (b) 
19 


.17(1) (b) 
.17(1) (c) 
.18(1) (a) 
.18 (1) (b) 
.18(1) (c) 
.18(1) (a) 
.18 (1) (e) 
.18(1) (£) 
-18(1) (9) 
.18 (2) (a) 


18 (2) (b) 
19 


ANNNNNnNNNnNNNnAMN 


s2L(5) 
-22 (a) 
- 22 (b) 
-49 (a) 
-49(b) 
-49(c) 
- 49 (d) 
-49(e) 
-49(f) 
-67(2) 


Belle 1 | 


ANNNNNNNNnNNHnHN 


TOTAL 


ANNNnNNnNNNnNNMN 


-20 


22 (a) 
22D) 
49 (b) 
49 (c) 
49 (d) 
49(e) 
49(f) 
67 (2) 


20 


s20( 1) 
s2L()) 
-22(a) 
-22(b) 
-49 (a) 
- 49 (b) 
-49(cC) 
-49(d) 
-49(e) 
549 (f) 
-67 (2) 


‘ 


a 


SECTION 9 
Notices to Affected Parties 


Number of notices due to S.17(1) 
Number of notices due to S.21(1) (f) 


Total notices sent 


Total requests involving notices 


X number of notices/request 
involving notices 


SECTION 10 
Method of Access Requested 


Copies requested 
Examination of original requested 
Copies and examination requested 


No preference given 


Total 


Method of Access Granted 


Copies granted 
Examination of original granted 
Copies and examination granted 


Total 


100.0 


100.0 


100.0 


100.0 


100.0 


100.0 


TOTAL, 
No. % 

100.0 
TOTAL 
No. % 
_._ 1000 
TOTAL 
No. % 
100.0 


SECTION 11 


Fees 


Cases where fees estimated 
Cases where fees collected 
Cases where fees waived- in whole 


- in part 


Total fees estimated 
Total fees collected 
Total fees waived 


Avg. fee estimated/estimated case 
Avg. fee collected/collected case 
Avg. fee waived/waived case (whole or part) 


SECTION 12 
Reasons for Collection of Fees 


Search Time (in excess of 2 hours) 
Reproduction 

Preparation 

Shipping 

Computer Costs 

Other (including other invoiced costs) 


Total 


100.0 


100.0 


TOTAL 


oe 


100.0 


SECTION 13 
CORRECTION REQUESTS 


Requests completed in 1988 
Requests carried over to 1989 


TOTAL requests received in 1988 100.0 


X number of days to completion 


SECTION 14 
Dispositions (Completed Corrections Only) 


Correction(s) made in whole 
Correction(s) made in part 
Correction(s) refused 
Correction(s) Withdrawn 


Total 100.0 


Number of Statements of Disagreement Attached: 
Notification of Correction or Statement of Disagreement requested: 
Number of Notifications Sent: 


Please describe how you determined what persons to send notifications to. 


SECTION 15 
PERSONAL INFORMATION BANKS 


Total Number of Personal Information 
Banks Accessed (Closed P.I. Requests) : 


X number of Personal Information Banks 
Accessed per closed P.I. Request: 


Number of uses not described in directory: 


Please provide a brief description of each instance where a use of personal information 
was not described in the directory and indicate if, and by what method, a link was 
attached. (Please use an additional page if required.) 


Have any additional personal information banks been identified and added to the 
directory? If yes, please describe. 


SECTION 16 

Form Notifications 

Number of forms in use by institution: 

Number of forms redeveloped to include notification regarding 


intended use of the information collected, authority for the 
collection, and individual to contact: 


Number of forms under review regarding notification and other requirements: 


SECTION 17 
Other Situations Involving Privacy Matters 


If any other situations arose involving privacy concerns, please describe them below or 
on an attached sheet if additional space is required. 


APPEALS 


SECTION 18 
Number of Appeals Commenced in 1988 


1. Refusal of access in whole 
2. Refusal of access in part 
3. Refuse to confirm or deny 
4  Correction(s) refused 
5. Time extension 
6. Third party information 
7. Access method 
8. Fees/Fee estimate 
9. Record does not exist 
10. Other 

Total 
SECTION 19 


Number of Appeals Completed in 1988 


hr 
je) 


Oo ON WD OH FP WwW NY 


Refusal of access in whole 
Refusal of access in part 
Refuse to confirm or deny 
Correction(s) refused 
Time extension 

Third party information 
Access method 

Fees/Fee estimate 

Record does not exist 
Other 


Total 


Total Number of completed Appeals 
as a percent of completed cases 


- 10 - 


100.0 


100.0 


oe 


100.0 


CTION 20 
sposition of Completed Appeals GENERAL PERSONAL 
RECORDS INFORMATION TOTAL 
No % No. % No % 


. Non Jurisdictional 

. Settled at Mediation 

;. Withdrawn at Mediation 
.. Abandoned at Mediation 
. Dismissed at Inquiry 

. Allowed at Inquiry ae oes Ee) att se ea Se. 
. Partially Allowed at Inquiry 
,. Withdrawn at Inquiry 

. Settled at Inquiry =, i eae aoe hag. \ eee 
}. Other 


Total 100.0 100.0 22. 87100.0 


Appendix E 


Summaries of Orders 
and 
Selected Summaries of Settled Cases 
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Order No. 1 


Appeal No. 880070 
(May 9, 1988) 


The appellant applied to the Ministry 
of Government Services requesting a 
copy of “The Metro Toronto Property 
Review”, a study by Eli Comay of Comay 
Planning Consultants. Access was de- 
nied pursuant to subsection 22(b) of 
the Freedom of Information and Pro- 
tection of Privacy Act on the basis that 
there were reasonable grounds to be- 
lieve the report would be published 
and publicly available within ninety 
(90) days from the date of the request. 
The appellant appealed the denial of 
earlier access. 


The Commissioner upheld the deci- 
sion ofthe head. Incoming to this con- 
clusion, he noted the purpose of the 
Act in subsection 1(a) is “to providea 
right of access to information under 
the control of institutions in accor- 
dance with the principles that infor- 
mation should be available to the public, 
that necessary exemptions from the 
rights of access should be limited and 
specific....”._ The Commissioner also 
noted that “...the burden of proof that 
the record or the part falls within one 
of the specified exemptions in this Act 
lies upon the head.”(s. 53) 


The appellant submitted in the grounds 
of appeal that early release of the report 
would benefit the public debate over 
the government’s housing policy plans. 
The appellant cited section 23 of the 
Act which provides that exemptions 
undersections 13, 15, 17, 18,20 and 21 
do not apply where a “compelling public 
interest in the disclosure of the record 
clearly outweighs the purpose of the 
exemption.” Subsection 22(b) is not 
one of the exemptions set out in sec- 
tion 23. 


‘SUMMARIES OF APPEALS 


Submissions received from the head 
confirmed that “the information re- 
quested will be available” prior to the 
end of the ninety (90) day period pro- 
vided for in subsection 22(b) of the 
Act. The submissions also indicated 
that it was the “intention to release the 
report to all interested parties on an 
equal basis, at cost.” 


The report was released by the Minis- 
try on May 31, 1988, two days in ad- 
vance of the expiry of the 90-day pe- 
riod. 


Order No. 2 


Appeal No. 880003 
(June 9, 1988) 


The appellant applied to Ontario Hy- 
dro requesting access to the Board of 
Directors’ minutes for 1986 and 1987. 
The institution provided the appel- 
lant with a fee estimate of $120.00 for 
the requested records. The fees noti- 
fication also explained that providing 
access to original records “was not 
reasonable in the circumstances, as 
the records required severing and origi- 
nal Board Minutes cannot leave Head 
Office”. The appellant appealed the 
decision to charge a fee and the amount 
ofthe fee, as well as the decision not to 
make the record available for exami- 
nation in Ottawa. 


The appellant also applied for a waiver 
of fees based on subsection 57(3)(c) of 
the Freedom of Information and Pro- 
tection of Privacy Act. The institution 
denied the appellant’s request for a 
waiver of fees. 


The Commissioner upheld the deci- 
sion of the head not to allow the appel- 


lant to examine the record or parts 
thereof under subsection 30(2) of the 
Act. In coming to this conclusion, the 
Commissioner agreed with the head’s 
submission that it was not “reasonably 
practicable” to permit the appellant 
to examine the record because it was 
subject to substantial amounts of sev- 
ering, pursuant to subsection 10(2) of 
the Act. 


Having found it not reasonably practi- 
cable in the circumstances of the case 
to provide an opportunity to examine 
the record, the Commissioner found it 
unnecessary to address the issue of 
where the record might be examined. 
However, he did not preclude the 
possibility that, in proper circumstances, 
arrangements could be made for trans- 
fer ofarecord to make examination by 
a requester more convenient. 


The Commissioner upheld the deci- 
sion of the head to follow subsection 
5(1) of Ontario Regulation 532/87, as 
amended, to charge $.20 per page for 
photocopying of the record. 


However, the Commissioner suggested 
that the fee of $.20 per page be viewed 
as a maximum and suggested that the 
institution make an effort to deter- 
mine the actual cost of photocopying. 
He stated the importance of an insti- 
tution making every effort to prevent 
fees from being used as a deterrent or 
impediment to the use of the Act. 


The appellant claimed that fees should 
be waived pursuant to subsection 
57(3)(c) of the Act. While the Com- 
missioner acknowledged that no defi- 
nition of the term “benefit public health 
or safety” exists in the Act, he asserted 
that it does not mean that fees will be 
waived where a record simply contains 
some information relating to health 
or safety matters. 


While it had no bearing on the deter- 
mination in this case, the appellant 
requested that the Commissioner 
consider the issue of a threshold or 
minimum fee. Ontario Regulation 
532/87, recently amended, allows a head 
to waive any fee where the amount of 
payment would be $5.00 or less. 


The Commissioner stated that it is im- 
portant that all institutions covered by 
the Act apply a consistent set of guide- 
lines which reflect the institution’s 
rationale for charging fees. The 
Commissioner believes this rationale 
to be the recovery of some of the costs 
of the administration of the Act and 
the assurance that people who use the 
Act assume their fair share of costs. 


To this end, the institution should 
determine the point at which the 
administrative cost of collecting fees 
exceeds the amount of the fees claimed, 
and that figure should be used as a 
threshold or minimum fee for all insti- 
tutions. While there has not yet been 
sufficient experience to make this de- 
termination, the Commissioner urged 
the government to undertake this ef- 
fort. The Commissioner underscored 
the importance of establishing a fair 
and consistent fee policy while at the 
same time guarding against fees being 
used to deter users of the Act. 


Order No. 3 


Appeal No. 880031 
(June 21, 1988) 


The appellant applied to the Ministry 
of Education (the Institution) request- 
ing access to “a study on the Sacred 
Heart Roman Catholic School in Sioux 
Lookout” prepared by consulting 
engineers Keewatin-Aski Limited for 


the Dryden District Roman Catholic 
Separate School Board (the School 
Board). Access was denied pursuant 
to subsections 17(1)(c) and 18(1)(d) 
of the Freedom of Information and 
Protection of Privacy Act. The appel- 
lant appealed the denial of access. 


During the mediation/investigation 
stage of the appeal, a narrowing of the 
issues was achieved. The appellant 
indicated his interest was confined to 
information contained in the report 
about asbestos and fire safety prob- 
lems present in the school. Conse- 
quently, the subject of this appeal was 
the portion of the report in which 
these issues were addressed. 


As a preliminary matter, the Commis- 
sioner found that the report was in the 
custody or under the control of the 
Institution. In coming to this conclu- 
sion, he noted that the report was 
submitted by the School Board to the 
Institution in support of a request for 
an allocation under the Institution’s 
Capital Grant Plan. In addition, the 
Institution submitted that “it is un- 
likely that a request for money for 
work to be done on a school would be 
considered without an engineer’s re- 
port.” 


The Commissioner ordered the dis- 
closure of the portion of the report 
addressing asbestos and fire safety, as 
he found that neither the Institution 
nor the School Board had discharged 
the onus of proving that this portion of 
the report fell within one of the speci- 
fied exemptions of the Act. 


Subsection 17(1)(c) Exemption 


The Commissioner set out the three- 
fold test which must be met in order 
for information to fall within the ex- 
emption. 


1. In finding that the information con- 
tained in the report was technical in 
nature, the Commissioner was satis- 
fied that the portion of the report at 
issue fit within one of the categories of 
information set out in subsection 17(1). 


2. After examining the circumstances 
surrounding the creation and use of 
the report, the Commissioner found 
that the report was supplied to the In- 
stitution in confidence implicitly. The 
School Board submitted that it re- 
ceived the report at an in camera ses- 
sion. The School Board has not re- 
leased the report to the public. The In- 
stitution submitted that since the re- 
port was kept in confidence by the 
School Board and sent as supporting 
information with respect to the grant 
program, the Institution felt that it 
should respect the School Board’s 
wishes and hold the report in confi- 
dence. 


3. The final question addressed was 
whether there would be any undue 
loss or gain suffered by disclosure of 
the portion of the report requested. 
The Commissioner came to the con- 
clusion that disclosure could not rea- 
sonably be expected to resultin undue 
loss or gain to any person, group, 
committee or financial institution or 


agency. 
Subsection 18(1)(d) Exemption 


The Commissioner found that there 
was insufficient evidence to conclude 
that disclosure of the portions of the 
report dealing with asbestos and fire 
safety could reasonably be expected to 
be injurious to the financial interest of 
the Government of Ontario and ac- 
cordingly ordered the relevant por- 
tions of the report be released within 
20 days of making the order. 


Order No. 4 


Appeal No. 880009 
(July 18, 1988) 


In accordance with subsection 25(1) 
of the Freedom of Information and Pro- 
tection of Privacy Act, 1987, a portion 
of a request made to Management Board 
of Cabinet was transferred to the Min- 
istry of Education. The request was 
for correspondence from June 1983 to 
June 1985 with other Ministries, or- 
ganizations, associations and religious 
leaders relating to the decision to ex- 
tend government funding to separate 
schools. The appellant was provided 
with a fee estimate of $1,682.00 con- 
sisting of $1,152.00 search time, $480.00 
preparation time, $40.00 reproduction 
costs, and $10.00 shipping costs. The 
requester was asked to make a deposit 
of $841.00. The appellant appealed 
the decision to charge a fee. 


The Commissioner found that the lan- 
guage of subsection 57(1) of the Act, 
couched permissively as it is, provides 
the head with discretion not to charge 
a fee, without taking into account sub- 
section 57(3). The Commissioner stated 
that a head must make an initial deci- 
sion to charge a fee or not charge a fee 
based on all relevant factors in a par- 
ticular case, which are not confined to 
the reasons set out in subsection 57(3) 
dealing with waiver. The Commis- 
sioner suggested that these factors might 
include such considerations as a press- 
ing need to disseminate a particular 
piece of information; the administra- 
tive cost of collecting the fee com- 
pared with the total fee to be collected; 
the utility of making a particular type 
of information available given the 
nature of an individual institution; or 
the need to facilitate use by those liv- 
ing outside the municipality where the 
records are located. 


Because the head in this case had ar- 


gued throughout that he did not have 
the discretion under subsection 57(1) 
to not charge a fee, the Commissioner 
ordered that the request be sent back 
to the head for a decision based upon 
the exercise of this discretion within 
20 days of the date of this Order. 


A number of other issues were raised 
in this appeal. If, upon reconsidera- 
tion, the head exercised his discretion 
not tocharge a fee, that would dispose 
of the appeal. However, if the head 
exercised his discretion in favour of 
charging a fee, it was necessary to address 
the other issues. 


The Commissioner found it is the re- 
sponsibility of the requester to raise 
the question of fee waiver under sub- 
section 57(3). However, he stated that 
the Act does not require this request to 
be explicit or in writing. It is satisfac- 
tory for a requester to invoke the pro- 
visions of subsection 57(3) by any 
conduct which could reasonably be ex- 
pected to make the institution aware 
that the fee estimate is being ques- 
tioned, The Commissioner stated that 
if the issue of fee waiver is not raised by 
the appellant, a head does not have a 
duty to consider waiver. However, this 
does not preclude a head from consid- 
ering waiver even in the absence of a 
request for waiver. 


The Commissioner found that the word- 
ing of subsection 57(3) creates an ex- 
haustive list of the matters to be con- 
sidered by the head in determining ifa 
waiver of all or any part of a fee is ap- 
propriate. 


The Commissioner summarized the 
relationship between subsections 57(1) 
and 57(3) of the Act. Subsection 57(1) 
gives the head a general discretion to 
charge or not charge a fee based on all 
the relevant factors ina given request. 


If this discretion is exercised in favour 
of charging a fee and a requester, in 
some manner requests a waiver, the 
head must then consider whether or 
not any of the enumerated categories 
ofsubsection 57(3) apply. The discre- 
tion under subsection 57(1) alerts the 
head that, while he may decide to do 
so, he is under no obligation to charge 
a fee in each case. The discretion 
under subsection 57(3) on the other 
hand, speaks to more specific catego- 
ries where a fee may be waived when 
the head has otherwise determined 
that a fee should be charged. 


In this appeal, the Commissioner did 
not accept the argument of financial 
hardship put forward by the appellant 
and found that the grounds for waiver 
under subsection 57(3) did not apply. 


The appellant also submitted an argu- 
ment for waiver of fees based upon the 
special role of the media in educating 
and informing the public. While the 
Commissioner had sympathy for this 
argument, he reiterated that the con- 
siderations for waiver listed in subsec- 
tion 57(3) are exhaustive and do not 
include any specific recognition of a 
special status for the media. The Com- 
missioner noted that this is not the 
case in the United States, where the 
Freedom of Information Reform Act, 
1986 recognized a special role of the 
news media by treating them as a spe- 
cial class of requester. 


The appellant raised a further argu- 
ment to the effect that charging of fees 
infringes upon freedom of the press. 
The Commissioner found that the con- 
cept of a fee which is reasonably calcu- 
lated and rationally connected to the 
requested service is a wrong of consti- 
tutional dimensions was extravagant. 


The Commissioner found that the fee 
estimate was properly calculated in 


accordance with the provisions of sub- 
section 57(1) of the Act, except for the 
calculation of preparation time. In 
calculating preparation time under sub- 
section 57(1)(b), the institution did 
not make a distinction between the 


time involved in actually making sev- 
erances within the records, and time 
spent reviewing records to decide 
whether or not an exemption applied. 
The Commissioner found that the fee 
estimate for preparation which included 
costs associated with both decision- 
making and severing was an improper 
interpretation of subsection 57(1)(b). 
The Commissioner determined that 
the time spent making a decision as to 
the application of an exemption must 
not be included when calculating fees 
related to preparation of a record for 
disclosure nor is it proper to include 
time spent for such activities as pack- 
aging records for shipment, transport- 
ing records to the mailroom or arrang- 
ing for courier service. The Commis- 
sioner therefore ordered that the esti- 
mate for preparation time in this case 
be recalculated in accordance with the 
provisions of subsection 57(1)(b). 


Order No. 5 
Appeal No. 880091 
(July 18, 1988) 


A portion of a request made to the 
Office of the Premier under the Free- 
dom of Information and Protection of 
Privacy Act, 1987 was transferred to 
the Archives of Ontario. The request 
was for correspondence from June 1983 
to June 1985 between the Premier and 
the Ministries, the general public and 
religious leaders relating to the deci- 
sion to extend government funding to 
separate schools. The institution pro- 
vided the appellant with a fee estimate 


of $5,100.00 for the records requested, 
consisting of $36.00 search time, 
$4,320.00 preparation time, $720.00 
reproduction costs, and $60.00 ship- 
ping costs. (The error in calculation 
was remedied at the inquiry.) The re- 
quester was asked to make a deposit of 
$2,550.00. 


Please refer to the summary of the 
Order in Appeal No. 880009 as the is- 
sues addressed in that appeal are iden- 
tical to those raised in this appeal. As 
in Appeal No. 880009, the Commis- 
sioner ordered that this request be 
returned to the head for reconsidera- 
tion and the appropriate exercise of 
discretion within 20 days of the date of 
the order. Determinations were made 
on subsequent issues which would 
become relevant should the head exer- 
cise his discretion in favour of charg- 
ing a fee. 


The only divergence the Commissioner 
made from the resolution of issues in 
Appeal No. 880009 was in his discus- 
sion of whether the amount of the es- 
timated fee was properly calculated. 
The Commissioner commended the 
institution for the thorough manner 
in which the fee estimate was pre- 
pared. 


The Commissioner noted that the ma- 
jor component of the estimated fee 
represented costs of preparing the 
record for disclosure under subsec- 
tion 57(1)(b) of the Act. The Commis- 
sioner determined that the fee esti- 
mate properly included costs associ- 
ated with the time involved in actually 
making severances within the records 
but not time spent reviewing records 
to decide whether or not anexemption 
applied. 


Order No. 6 


Appeal No. 880005 
(July 18, 1988) 


The appellant applied to the Ministry 
of Revenue requesting, among other 
records, “any reports evaluating/assess- 
ing the operation of the Land Specula- 
tions Tax Act.” The appellant asked to 
examine the records in Ottawa and to 
have the fees waived. The request was 
subsequently transferred to the Minis- 
try of Treasury and Economics. The 
Ministry informed the appellant that 
arrangements had been made for view- 
ing the documents requested in the 
Ministry Reading Room located in 
Toronto. A fee estimate of $48.30 was 
forwarded, consisting of $32.80 for 
photocopying charges, $12.00 for prepa- 
ration costs and $3.50 for shipping. 


The Commissioner ordered that the 
head make the records available for 
viewing in Ottawa within 20 days of 
the date ofthe order. Incoming to this 
decision, he referred to subsection 
30(2) of the Act which outlines the 
method of access to records. While 
the Commissioner acknowledged that 
this subsection does not specifically 
require an institution to provide re- 
questers with an opportunity to view 
the record at the location of their choice, 
he stated that an assessment must be 
made as to whether or not the re- 
quester’s preferred location is accept- 
able based on whether or notit is “rea- 
sonably practicable”. The Commis- 
sioner Stated that in keeping with the 
overall principles of the Act it is the re- 
sponsibility of a head to demonstrate 
that the means of viewing suggested by 
a requester is not reasonably practi- 
cable. 


In weighing the concerns put forth by 
the head in this case, the Commis- 
sioner concluded that the head had 
not established that it would not be 


reasonably practicable to allow the 
appellant to view the records in ques- 
tion in Ottawa. 


With respect to the fees appeal, the 
Commissioner found that the ship- 
ping charges claimed by the head in 
this case fall within the scope of sub- 
section 57(1)(d) and were allowable. 
In addition, if, after viewing the record 
in Ottawa, the appellant requested pho- 
tocopies of the record, these costs would 
be allowed under subsection 57(1)(c), 
subject to consideration of the fee waiver 
provisions of subsection 57(3). Simi- 
larly, the cost of preparing the record, 
estimated in accordance with subsec- 
tion 5(2) of Ontario Regulation 532/ 
87 is allowable under subsection 


57(1)(c). 


The Commissioner found that subsec- 
tion 57(1) of the Act provides the head 
with discretion as to whether or nota 
fee is charged in an individual case. 
The Commissioner found no error in 
the exercise of the head’s discretion in 
favour of charging a fee in this case. 


Subsection 57(3) provides the head 
with a discretion to waive fees when it 
is fair and equitable to do so. In this 
case, the head indicated that subsec- 
tion 57(3) was reviewed in detail and 
that no circumstances existed under 
which he should exercise his discre- 
tion to waive all or any part of the 
amount required to be paid under the 
Act. 


The appellant submitted that “the rec- 
ords sought are in the public interest, 
the data would hopefully receive pub- 
lic dissemination; and the records in 
part are tools, or should be viewed 
first...” The appellant further submit- 
ted that the threshold level of $5.00 es- 
tablished by the regulation was far too 
low and urged the Commissioner to 
come to a more sensible and “true 
cost” threshold. 


The Commissioner found that there 
were insufficient grounds for a waiver 
of fees under subsection 57(3) there- 
fore the decision of the head to charge 
the fee was upheld. 


The issue of a threshold or minimum 
fee was dealt with by the Commis- 
sioner in a previous Order (Appeal 
No. 880003 - see Newsletter Vol.1 Is- 
sue 1). 


The Commissioner concluded by stat- 
ing that one of the fundamental pur- 
poses of the Acris to facilitate access to 
government information promptly and 
at the lowest cost to the public. While 
the Commissioner recognized the Leg- 
islature’s intention to include a “user 
pay” principle evidenced by section 57 
of the Acz, he asserted that the govern- 
ment must apply this section in a way 
that is both reasonable and rational. 


Order No. 7 


Appeal No. 880011 
(July 18, 1988) 


The appellant applied to the Ministry 
of Treasury and Economics request- 
ing access to: “reports, assessments of 


-Stelco-Red Lake Mine tax break - 


briefings on this and public, political 
reaction to the Minister (1985-1987)... 
the 1986 and 1987 Catalogue of statis- 
tical files;... any assessment/reports pre- 
pared reacting to or reviewing the last 
three Provincial Auditor Reports af- 
ter each release;... and a report in 1986/ 
1987 by Coopers and Lybrand on the 
Exploracom Computer Project.” The 
appellant asked to examine the rec- 
ords in Ottawa and to have the fees 
waived. 


The Ministry advised the appellant 
that his request for reports and assess- 
ments of the Stelco-Red Lake Mine 
tax break, as wellas briefings on the tax 
break had been located and that if he 
would like copies of the documents 
sent to him by mail, the estimated fee 
for the record was $57.30. This fee 
consisted of $12.00 for search time, 
$30.00 for photocopying, $12.00 for 
preparation, and $3.30 for shipping. 
The Ministry informed the appellant 
that his request for the Catalogue of 
Statistical files for the years 1986 and 
1987 could not be filled because the 
last issue was published in 1981. A fee 
of $47.00 was quoted for photocopy- 
ing and shipping of the 1981 issue. 
The assessment/reports prepared re- 
acting to or reviewing the Provincial 
Auditor’s Annual Reports were lo- 
cated. The Ministry quoted an esti- 
mated fee of $23.50, consisting of $10.00 
for photocopying charges, $12.00 for 
preparation and $1.50 for shipping. 
The appellant’s request for a copy of 
the 1986-1987 Exploracom report was 
transferred to the Ministry of Indus- 
try, Trade and Technology. 


In his letter to the Commissioner ap- 
pealing the decision to charge a fee 
and the amount of the fee, as well as 
the decision not to make the record 
available for examination in Ottawa, 
the appellant indicated that all of the 
points raised in Appeal No. 880005 
would apply to this appeal. In fact, the 
representations received by both par- 
ties in respect of this appeal were iden- 
tical to those received in respect of 
Appeal No. 880005. 


For reasons given in Appeal No. 880005, 
the Commissioner ordered the insti- 
tution to produce the records for view- 
ing by the appellant in Ottawa within 
20 days of the date of this Order. The 
Commissioner upheld the head’s re- 
fusal to waive the fees and his decision 
to charge fees. 


Order No. 8 


Appeal No. 880014 
(July 18, 1988) 


The appellant applied to the Ministry 
of Revenue requesting access to "rec- 
ords prepared in response to the last 
three Provincial Auditors Reports be- 
fore or after release of these reports, 
as they relate to your agency." The 
appellant asked to examine the rec- 


to a number of records, for example, 
the geographical location of the doc- 
tors who extra-billed, their specialties, 
the type of additional charges, etc. The 
physicians’ names, OHIP registration 
numbers and the dates on which they 
opted in or out of OHIP were severed 
from the records released to the ap- 
pellant. The appellant appealed the 
decision of the Ministry to sever this 
information from the records. 


ords in Ottawa and to have the fees © 


waived. The Ministry informed the 
appellant that it would not send the 
original documents to Ottawa. Copies 
would be provided, however the head 
determined that there was no reason 
to waive the costs of photocopying. A 
fee estimate of $18.97 was forwarded, 
consisting of $13.80 for photocopying 
charges and $5.17 for shipping. 


The Commissioner ordered that the 
head make the records available for 
viewing in Ottawa within 20 days of 
the date of the order. The issues ad- 
dressed in Appeal No. 880005 are iden- 
tical to those raised in this appeal. 


Order No 9 


Appeal No. 880016 
(July 28, 1988) 


The appellant applied to the Ministry 
of Health requesting access to: “the 
names and locations of doctors who 
have extra-billed after Bill 94 came 
into force; any reports reviewing such 
extra-billing or reporting on complaints 
received; ...medical areas... [or] OHIP 
fee areas that doctors have been prac- 
ticing extra-billing; ...[and] the tech- 
niques used to claim for extra-billing.” 
The Ministry determined that no re- 
ports existed which reviewed extra- 
billing or reported on complaints re- 
ceived. The Ministry provided access 


The Commissioner upheld the deci- 
sion of the Ministry to withhold the 
severed information from disclosure. 
However, this decision was based, not 
on a balancing of competing privacy 
and access interests, but on a "me- 
chanical” application of the law. In 
this appeal, the institution relied upon 
section 44 of the Health Insurance Act, 
R.S.O. 1980, c.197 and section 7 of the 
Health Care Accessibility Act, S.O. 1986, 
c.20 as “confidentiality provisions” 
which forbid the disclosure of the in- 
formation requested by the appellant. 


The Commissioner addressed the is- 
sue of whether the legislative provi- 
sions relied on by the institution are 
“confidentiality provisions” barring the 
application of the Freedom of Infor- 
mation and Protection of Privacy Act, 
1987. Subsection 67(2) provides that 
the Act overrides “confidentiality pro- 
visions” in other legislation, unless 
the other legislation specifically pro- 
vides otherwise. However, because 
subsection 67(3) of the Act delays the 
application of subsection 67(2) until 
January 1, 1990, a head may be bound 
not to disclose information pursuant 
to a “confidentiality provision” con- 
tained in another piece of legislation 
until that date. 


The Commissioner was satisfied that 
the two provisions (s.44 and s.7) quali- 
fied as “confidentiality provisions” as 
the term is used in section 67 of the 
Act. Accordingly, the Commissioner 


held that these provisions do operate 
to forbid the head to disclose “all matters 
that come to his attention in the course 


of his employment or duties” with 
certain exceptions for particular types 
of information. 


The second issue the Commissioner 
addressed was whether the severed in- 
formation fell within the scope of the 
“confidentiality provisions”. The Com- 
missioner noted that both the Health 
Insurance Act and the Health Care Ac- 
cessibility Act contained exceptions to 
the requirement that “all matters” 
coming to the attention of certain in- 
dividuals in certain circumstances shall 
not be communicated. The Commis- 
sioner held that the names of doctors 
who provided health care services must 
be considered information included in 
the phrase “all matters” and accord- 
ingly, fall under the general prohibi- 
tion against disclosure contained in 
the Health Insurance Act. Although 
the appellant did not request the OHIP 
billing numbers and dates when doc- 
tors opted in or out of the plan, the 
Commissioner did determine that this 
information comes within “all mat- 
ters... pertaining to... insured services 
rendered and the payments made there- 
fore”. 


In concluding, the Commissioner made 
certain Statements with respect to the 
scope of his authority to review “con- 
fidentiality provisions” and to view 
records allegedly covered by such pro- 
visions. The Commissioner stated that 
while the head of an institution must 
determine at first instance whether a 
particular statutory provision is a “con- 
fidentiality provision” precluding ac- 
cess to the requester, the Commis- 
sioner, as well, must be assured of the 
relevance and the application of the 
provision upon receipt of an appeal. 
The Commissioner regards this duty 
as fundamental to the effective opera- 
tion of the Act. 


The Commissioner did not accept that 
a “confidentiality provision” applied 
to preclude the application of the Act 
without also ensuring that the provi- 
sion in question relates to the specific 
record sought by the requester. The 
Commissioner stated that mere reli- 
ance on the assertions of the institu- 
tion, without the right to inspect the 
record by the Commissioner, cannot 
possibly inspire confidence on the part 
of the public that the principles en- 
shrined in the Act have been protected. 
The Commissioner quoted subsection 
52(4) of the Act which sets out the 
powers of the Commissioner as sup- 
porting this approach. 


Accordingly, the Commissioner stated 
that it is his intention to fully review 
the application and scope of any legis- 
lative “confidentiality provisions” which 
are invoked by institutions in denying 
access to records requested by an 
appellant. In so doing, the Commis- 
sioner stated he will determine on a 
case-by-case basis the extent to which 
he must examine those records to ensure 
that they are covered by the provisions 
relied upon. 


The Commissioner found that in the 
circumstances of this appeal, section 
44 of the Health Insurance Act and 
section 7 of the Health Care Accessibil- 
ity Act operated as “confidentiality pro- 
visions” barring the application of the 
Act in respect of the information that 
was severed by the institution. 


Order No. 10 


Appeal No. 880042 
(July 28, 1988) 


The appellant applied to the Ministry 
of the Solicitor General requesting 
access to all personal information about 
himself in the control of the Ministry 
and “2346 pages of O.P.P. reports on 
alleged corruption in the York Sher- 
iffs Department”. The Ministry pro- 
vided the appellant with a fee estimate 
of $147.20, consisting of $51.20 for 
photocopying and $96.00 for prepara- 
tion time. The appellant appealed the 
decision to charge a fee and the amount 
of the fee. 


The Commissioner dismissed the ap- 
peal. In reaching this conclusion, the 
Commissioner first addressed whether 
the amount of the estimated fee was 
properly calculated in accordance with 
subsection 57(1) of the Act. The Min- 
istry submitted that although the rele- 
vant record was reduced to 320 pages, 
because of references to several indi- 
viduals “considerable severing of per- 
sonal information is required”. Fur- 
thermore, the estimated photocopy- 
ing charges were based on a rate of 20 
cents per page for the 256 pages which 
did not contain personal information 
or information that should be with- 
held pursuant to the Act. The Com- 
missioner found that the photocopy- 
ing charges were consistent with the 
fee charges outlined in Ontario Regu- 
lation 532/87 and that the activity in- 
cluded within the scope of prepara- 
tion time under subsection 57(1)(b) 
was proper and not excessive. 


The second issue addressed by the Com- 
missioner was whether the head’s de- 
cision not to waive the fee under sub- 
section 57(3) of the Act was in accor- 
dance with the terms of the Act. Inad- 
dressing this issue, the Commissioner 
made reference to the interpretation 


of the wording of this subsection in a 
previous Order (see Order in Appeal 
No. 880091). In that Order, the Com- 
missioner found that if a head prop- 
erly decides that a fee should be charged 
under subsection 57(1), he must then 
consider whether or not any of the 
enumerated matters in subsection 57(3) 
apply. The Commissioner further stated 
that it is the responsibility of the re- 
quester to provide adequate evidence 
to support a claim for fee waiver. In 
this case, the appellant claimed finan- 
cial hardship under subsection 57(3)(b), 
but offered no evidence to support 
this claim. Assuch, the Commissioner 
upheld the institution’s position that 
the grounds for waiver under subsec- 
tion 57(3) did not apply. 


Order No. 11 


Appeal No. 880022 
(August 3, 1988) 


The appellant applied to the Ministry 
of Skills Development requesting ac- 
cess to Job Competition File SD 4096 
including applications and resumes of 
interviewed candidates, criteria and 
rating sheets, interview schedules and 
correspondence, and the qualifications 
of the successful candidate. The Min- 
istry granted partial access to this file. 
Access to applications and resumes of 
all candidates was denied pursuant to 
subsections 21(1)(f) and 21(3)(d) of 
the Freedom of Information and Pro- 
tection of Privacy Act, 1987. The appel- 
lant appealed the denial of access to 
the applications and resumes of other 
candidates. 


The Commissioner upheld the head’s 
decision to deny access to the records 
at issue. In making this determina- 
tion, the Commissioner addressed three 


issues. First, whether information con- 
tained in the records was personal in- 
formation pursuant to sections 2 and 
21 of the Act. 


In its letter responding to the appel- 
lant’s access request, the institution 
relied upon subsection 21(1)(f) in re- 
fusing disclosure of the records. The 
Commissioner stated that reliance on 
this subsection to prevent disclosure 
may be somewhat confusing to request- 
ers as the wording of the subsection 
reads as an exception to non-disclo- 
sure. 


The exemption itself is set out in sub- 
section 21(1) of the Act. In deciding 
whether the information contained in 
the records constituted “personal in- 
formation” as defined in the Act, the 
Commissioner made reference to sub- 
section 2(1) of the Act and concluded 
that this definition was not exhaustive. 
On reviewing the records, the Com- 
missioner found that the names, ad- 
dresses, employment history, educa- 
tional history, etc. contained therein 
was personal information. As such, 
The Commissioner found that pursu- 
ant to the mandatory subsection 21(1) 
exemption of the Act, the head of the 
Institution was compelled to refuse 
disclosure unless one of the statutory 
exceptions to that general rule applied. 


The Commissioner determined whether 
disclosure of the records to any person 
other than the individuals to whom 
the information related could be pre- 
sumed to be an unjustified invasion of 
personal privacy. The clauses listed 
under subsection 21(3) of the Act 
describe a number of situations in which 
disclosure of personal information is 
presumed to constitute an unjustified 
invasion of personal privacy. The Com- 
missioner agreed with the Ministry that 
the refusal to disclose the records at 
issue was justified under subsection 
21(3)(d) which states that disclosure 


of information that “relates to em- 
ployment or educational history” is 
presumed to constitute an unjustified 
invasion of personal privacy. 


Following this determination, the Com- 
missioner canvassed the Act to deter- 
mine whether any provisions applied 
to rebut the presumption. Subsection 
21(4) of the Act provides limitations 
on the presumption set out in subsec- 


tion 21(3) of the Act. The Commis- 


sioner determined that the informa- 
tion contained in the records in issue 
did not fall within the circumstances 
set out by this subsection. The Com- 
missioner also stated that subsection 
21(2) of the Act provides some criteria 
which, if relevant, may be considered 
in determining whether the presumed 
invasion under subsection 21(3) is 
rebutted. However, after reviewing 
the criteria set out in this subsection, 
the Commissioner found that none of 
the factors mentioned therein out- 
weighed the presumption of unjusti- 
fied invasion of personal privacy in 
this case. 


Order No. 12 


Appeal No. 880024 
(August 3, 1988) 


The appellant applied to the Ministry 
of Community and Social Services, as 
agent for a landlord, requesting access 
to the current address of one of the 
landlord’s former tenants. The Minis- 
try refused to confirm or deny the exis- 
tence of a record containing the re- 
quested information pursuant to sub- 
section 21(5) oftheAct. The appellant 
appealed the decision of the Ministry. 


In upholding the head’s decision to 
refuse to confirm or deny the existence 


of a record, the Commissioner ad- 
dressed two issues. First, the Commis- 
sioner determined whether the disclo- 
sure of the requested information, if it 
existed in the custody of the institu- 
tion, would constitute an unjustified 
invasion of personal privacy for the 
purposes ofsection 21 of the Act. Both 
parties agreed that the requested in- 
formation would fall within the defini- 
tion of personal information under 
subsection 2(1) of the Act. The Minis- 
try submitted that the names and ad- 
dresses of individuals, which are col- 
lected by it as part of the administra- 
tion of social assistance benefits, fall 
within subsection 21(3)(c) of the Act, 
disclosure of which is presumed to 
constitute an unjustified invasion of 
personal privacy. Furthermore, the 
Ministry submitted that if the presump- 
tion under subsection 21(3)(c) is found 
not to exist, some of the criteria re- 
ferred to insubsection 21(2) applyand 
supports the position that disclosure 
would constitute an unjustified inva- 
sion of personal privacy. 


The Commissioner found that the re- 
quirements fora presumed invasion of 
personal privacy under subsection 
21(3)(c) did not exist. The informa- 
tion in question, without more, does 
not relate to eligibility for social serv- 
ices or welfare benefits or the determi- 
nation of benefit levels, and as such, 
does not meet the test of subsection 
21(3)(c). However, the Commissioner 
did find that the release of the infor- 
mation in question, if it does exist, 
would result in an unjustified invasion 
of privacy. The Commissioner accepted 
the Ministry’s arguments that the in- 
formation in question falls under sub- 
section 21(2)(h), in that it contains 
personal information that, if present 
within the Ministry, would have been 
supplied in confidence. The Commis- 
sioner also accepted the Ministry’s ar- 
gument that the former tenant’s ad- 
dress, if it exists in the institution, 


qualifies as “highly sensitive” personal 
information under subsection 21(2)(f). 


The Commissioner agreed with the 
Ministry’s position that section 23 bol- 
Sters the privacy protection portion of 
the Act in this instance. That section 
provides that an exemption from dis- 
closure of a record under section 21 
does not apply where a “compelling 
public interest” in the disclosure of 
the record outweighs the purpose of 
the exemption. The Commissioner 
also noted that section 23 does not 
refer to a “private” interest such as 
that of the appellant’s client. The 
Commissioner stated that the appel- 
lant’s interest failed on both counts; it 
is neither compelling nor a public in- 
terest. 


The second issue addressed by the Com- 
missioner was whether the head had 
properly exercised his discretion un- 
der subsection 21(5) of the Act to ref- 
use to confirm or deny the existence of 
the record. The Commissioner stated 
that on a plain reading of the subsec- 
tion, the head has discretion to refuse 
to confirm or deny the existence of a 
record if it has been established that 
disclosure of the record would consti- 
tute an unjustified invasion of per- 
sonal privacy. As long as this discre- 
tion has been exercised reasonably, it 
should not be disturbed on appeal. In 
this case, the Commissioner found that 
there was no evidence of unreasona- 
bleness on the part of the head in the 
exercise of his discretion. 


Order No. 13 

Public Service Superannua- 
tion Fund (31 Appeals cov- 
ered by same order) 

(August 17, 1988) 


The appellants applied to the Ministry 
of Correctional Services requesting 
access to a portfolio showing what in- 
vestments had been made with contri- 
butions to the PublicService Superan- 
nuation Fund. The Freedom of Infor- 
mation Co-ordinator advised the ap- 
pellants that neither the Ministry of 
Correctional Services nor the Minis- 
try of Government Services had sucha 
record. However, the Co-ordinator 
contacted the Ministry of Treasury and 
Economics and obtained whatever in- 
formation did exist about the Fund. 
This information was forwarded to the 
appellants. The appellants requested 
areview on the basis that this informa- 
tion was insufficient. 


As a preliminary matter, the Commis- 
sioner concluded that the nature of 
the information sought in the request 
was Clear and that it was not necessary 
to reformulate the request pursuant 
to subsection 24(2) of the Act in order 
to identify the record, if it existed. 


The main issue addressed by the Com- 
missioner was whether all reasonable 
steps were taken to locate a record 
which might provide the information 
requested. The Commissioner acknowl- 
edged that the Co-ordinator did more 
than was required of her in her at- 
tempts to satisfy the requests for infor- 
mation. Before she could transfer the 
request to another institution under 
the Act, she was required under sec- 
tion 25 to determine which institu- 
tion, if any, would have custody or 
control of such a record. After being 
unable to identify such an institution, 
the Co-ordinator tried to obtain some 
information about the Fund. 


The Commissioner stated that the Co- 
ordinator was not obliged to “create” 
a record to answer the appellants’ re- 
quest under the Act, but she did so 
anyway, with the assistance of the Min- 
istry of Treasury and Economics. 


The Commissioner stated that follow- 
ing his investigation and inquiry, he 
was Satisfied that there was no record 
in existence which specifically answered 
the questions asked by the appellants. 
Furthermore, although the appellants 
were not satisfied with the answers 
contained in the record created by the 
Co-ordinator, the Commissioner as- 
serted that, in his view, the record did 
answer the questions asked. The Com- 
missioner also stated that he had no 
mandate under the Act to comment 
upon how pension funds are invested. 


The Commissioner found that the Co- 
ordinator took all reasonable steps to 
locate a record which might provide 
the information requested, and as such, 
the Ministry complied with the re- 
quirements of the Act. 


Order No. 14 
Appeal No. 880002 
(August 25, 1988) 


The appellant applied to the Ministry 
of Community and Social Services re- 
questing access to her personal file, 
specifically that portion relating to the 
estate of her late brother and the iden- 
tity of the party who supplied this in- 
formation to the institution. The Min- 
istry denied access to the file in accor- 
dance with subsections 14(1)(d), 
21(2)(h) and 21(3)(b) of the Act. Later, 
the Ministry added subsections 49(a) 
and (b) as a basis for denial. 


The Ministry submitted that it received 
information froma third party with re- 
spect to the appellant’s claim for fam- 
ily benefits. On confirming this infor- 
mation, the Ministry terminated the 
Appellant’s benefits. 


The Ministry agreed to partial disclo- 
sure of the information contained in 
the file requested by the appellant. 
Given the nature of the appeal, it was 


The second issue addressed by the 
Commissioner was whether the rec- 
ords in issue might reasonably be sev- 
ered pursuant to subsection 10(2) of 
the Act. After reviewing the records in 
issue, the Commissioner saw no rea- 
sonable way to make any severances 
which would effectively prevent the 
disclosure of information which should 
be exempted. 


not possible for the Commissioner to . 


identify the particulars of the items 
withheld. 


The Commissioner upheld the deci- 
sion of the head to refuse to disclose 
the records in issue. In reaching this 
conclusion, the Commissioner ad- 
dressed two issues. 


The first issue was whether disclosure 
of the records in question would con- 
stitute an unjustified invasion of an- 
other person’s personal privacy, and 
thereby fall within the exemption un- 
der subsection 49(b) of the Act. The 
Commissioner found that the infor- 
mation contained in the records fell 
within the definition of “personal in- 
formation” set out in subsection 2(1) 
of the Act. 


The Commissioner stated that in de- 
termining whether or not disclosure 
of this information would constitute 
an unjustified invasion of another in- 
dividual’s personal privacy, a head must 
consider all relevant circumstances and 
need not be restricted to the specific 
criteria listed in the Act. After consid- 
ering the nature of the personal infor- 
mation and the manner in which the 
information was received by the Min- 
istry, the Commissioner found that 
disclosure of the records in question 
would constitute an unjustified inva- 
sion of the personal privacy of the 
third party. 


Order No. 15 


Appeal No. 880010 
(September 8, 1988) 


The appellant applied to the Ministry 
of Consumer and Commercial Rela- 
tions for access to any 1986 - 87 inves- 
tigation reports related to funeral firms. 
The Ministry responded that such re- 
ports would be records as described in 
subsection 14(2)(a) of the Act and under 
subsection 14(3), the existence ofsuch 
records would neither be confirmed 
nor denied. The application of sub- 
section 14(1) of the Business Practices 
Act, R.S.O. 1980, c.55 as a “confiden- 
tiality provision” was raised, for the 
first time, in the written submissions 
received from the Ministry. 


The Commissioner found that, in the 
circumstances of this appeal, subsec- 
tion 14(1) of the Business Practices Act 
operated as a “confidentiality provi- 
sion” barring the application of the 
Freedom of Information and Protection 
of Privacy Act, 1987 in respect to the 
information requested. The Commis- 
sioner also found that the information 
requested, if it existed, would fall within 
the scope of this “confidentiality pro- 
vision”, and therefore he could not 
interfere with the head’s decision. In 
coming to this determination, the Com- 
missioner canvassed three issues. 


As a preliminary matter, the Commis- 
sioner addressed whether the Ministry 
could raise a new reason for not dis- 
closing a record after an appeal had 
been filed. The Commissioner stated 
that the introduction of new or differ- 
ent grounds for refusing access to rec- 
ords at the appeal stage should be the 
exception rather than the rule. In this 
case, the appellant was advised of the 
new issue raised by the Ministry, given 
an opportunity to respond, and did so. 


The second issue addressed by the 
Commissioner was whether subsec- 
tion 14(1) of the Business Practices Act 
is a “confidentiality provision” which 
bars the application of the Freedom of 
Information and Protection of Privacy 
Act, 1987. In addressing this issue, the 
Commissioner relied on the reason- 
ing set out in Appeal No. 880016. The 
Commissioner stated that it was his 
responsibility to scrutinize the legisla- 
tive provision in question where an 
institution purports to remove itself 
from the ambit of the Act through the 
use of a “confidentiality provision” in 
another act. In these circumstances, 
the Commissioner does not engage in 
a balancing of the interests of access 
and privacy. 


The Commissioner stated that section 
67 of the Act does not contain an ex- 
emption to the Act’s disclosure obliga- 
tions. The Commissioner stated that 
rather, subsection 67(2) provides that 
the Act overrides “confidentiality pro- 
visions” in other legislation, unless 
the other legislation specifically pro- 
vides otherwise. However, the Com- 
missioner acknowledged that as sub- 
section 67(3) delays the application of 
subsection 67(2) until January 1, 1990, 
a head may be bound not to disclose 
information pursuant to a “confiden- 
tiality provision” contained in another 
piece of legislation until Janu- 
ary 1, 1990. 


After canvassing section 14 of the Busi- 
ness Practices Act, the Commissioner 
determined that this provision consti- 
tutes a “confidentiality provision” as 
the term is used in section 67 of the 
Freedom of Information and Protection 
of Privacy Act, 1987. 


The last issue addressed by the Com- 
missioner was whether the records, if 
they existed, would fall within the scope 
of the “confidentiality provision”. In 
answering this question, the Commis- 
sioner determined that the requested 
information must be considered infor- 
mation included in the phrase “all mat- 
ters” appearing in the provision and, 
therefore, fell under the general pro- 
hibition from disclosure in section 14 
of the Business Practices Act. 


Order No. 16 

Appeal Nos. 880025, 880041, 
880060, 880061, 880062, 
880063, 880064, 880065, 


880080, 880081 
(September 8, 1988) 


The appellant applied to the Ministry 
of Agriculture and Food requesting 
access to all 1987 meat inspection re- 
ports for meat packing plants located 
in eastern Ontario. The Ministry no- 
tified the appellant that the operators 
of the meat packing plants involved 
would be given the opportunity to make 
representations as to why the reports 
should not be released. The Ministry 
received representations from six of 
approximately thirty-five plant opera- 
tors. 


After considering these representa- 
tions, the Ministry severed from the 
report the names, locations and plant 
numbers in accordance with subsec- 


tion 17 (1)(a) of the Act. A fee for the 
preparation of the records was esti- 
mated at $18, consisting of 45 minutes 
at $6 for each 15 minute period. 


Eight of the plant operators (herein- 
after referred to as the “third party ap- 
pellants”) appealed the decision of 
the head to grant partial access. 


The appellant appealed the Ministry’s 
decision to sever the identifying infor- 
mation from the reports, requested 
immediate access to the reports of those 
affected parties who did not appeal 
the Ministry’s decision to grant partial 
access; requested the identity and writ- 
ten representations received by the 
Ministry from the third party appel- 
lants which had been refused pursuant 
to section 21 of the Act; and appealed 
the Ministry’s decision to charge a fee 
of$18 and not grant a fee waiver. (The 
latter is the sole issue in Appeal No. 
880081.) 


The Commissioner’s office sent no- 
tice to the appellant, the Ministry, the 
third party appellants and the affected 
parties who had not appealed, that an 
inquiry into these matters would be 
undertaken. Representations were re- 
ceived from the appellant, the Minis- 
try, three third party appellants, eight 
affected parties and a meat packers 
trade association on behalf ofits mem- 
bers. 


The Commissioner ordered the Min- 
istry to produce all the 1987 meat in- 
spection reports for eastern Ontario, 
without severances, for viewing by the 
appellantin Ottawa. Incoming to this 
determination, the Commissioner 
canvassed six issues. 


First, the Commissioner addressed the 
issue of whether any parts of the 1987 
reports fell within the section 17 ex- 
emption. The Commissioner stated 
that in order to fall within section 17 


of the Act, the reports must meet a 
three-part test: 


- They must contain third party infor- 
mation that is a trade secret, or scien- 
tific, technical, commercial, financial 
or labour relations information; and 


- The information in the reports must 
have been supplied by the third party 
to the Ministry in confidence, implic- 
itly or explicitly; and 


- The prospect of disclosure of the re- 
ports must give rise to a reasonable 
expectation that one of the types of in- 
juries specified in (a), (b) or (c) ofsub- 
section 17 (1) will occur. 


The Commissioner determined that 
the Ministry’s proposed severances of 
name, location and plant number would 
not reveal any of the types of informa- 
tion enumerated in subsection 17(1) if 
disclosed, and therefore did not meet 
the first partofthe test. Asa result, the 
Commissioner did not uphold the Min- 
istry’s decision. The third party appel- 
lants argued that access to the entire 
reports should be refused under sec- 
tion 17. In response to this argument 
the Commissioner determined that the 
information contained elsewhere in 
the records was not any of the types of 
information listed in subsection 17(1) 
of the Act. 


While not necessary for the disposi- 
tion of this appeal, the Commissioner 
dealt briefly with the remaining two 
parts of the test. The Commissioner 
stated that the information in the in- 
spection reports was not supplied by 
the third parties to the Ministry as 
required by the Act. Rather, the Min- 
istry obtained the information itself 
through inspections required by stat- 
ute. 


Finally, with respect to the third part 
of the test, the Commissioner stated 


that neither the Ministry nor any of 
the third party appellants provided 
any evidence to support an allegation 
of possible harm. 


The second issue addressed by the Com- 
missioner was whether the appellant 
was entitled to know the identity of the 
third party appellants and be provided 
with their representations. The Com- 
missioner stated that the release of the 
names of third party appellants is 
something that should be decided ona 
case-by-case basis. Generally, releas- 
ing these names would not create a 
problem. However, as in this case, if 
by releasing the names, the very infor- 
mation at issue in the appeal is re- 
leased, the names cannot be released. 


The third issue addressed by the Com- 
missioner was whether any part of the 
reports qualified as “personal infor- 
mation” and, ifso, whether the disclo- 
sure of the information would consti- 
tute an unjustified invasion of per- 
sonal privacy pursuant to section 21 of 
the Act. 


The Commissioner determined that 
the use of the term “individual” in sub- 
section 2 (1) of the Act makes it clear 
that the protection provided with re- 
spect to the privacy of personal infor- 
mation relates to natural persons. As 
such, the information in question did 
not qualify as information about an 
identifiable individual. The Commis- 
sioner concluded, therefore, that dis- 
closure of the reports would not con- 
stitute an unjustified invasion of per- 
sonal privacy pursuant to section 21 of 
the Act. 


The fourth issue addressed by the Com- 
missioner was whether the Ministry 
was correct in refusing to provide the 
appellant with immediate access to 
the severed reports of the affected 
parties who did not appeal the Minis- 
try’s decision. The Commissioner set 


out the Ministry’s statutory obligations 
with respect to affected parties which 
are found in section 28 of the Act. The 
Commissioner concluded that because 
only eight parties appealed the Minis- 
try’s decision, the Ministry was obliged 
to release the severed records of those 
affected parties who did not appeal af- 
ter the time for appeal by the affected 
parties had expired. 


The fifth issue addressed by the Com- 
missioner was whether the amount of 
the fee estimate was in accordance 
with the terms of the Act. Since the 
Commissioner ordered the release of 
reports without severances no prepa- 
ration costs would be incurred. 


The final issue addressed by the Com- 
missioner was whether the Ministry’s 
decision not to waive fees was in accor- 
dance with the terms of the Act. Asa 
result of the Commissioner’s decision 
that it was no longer necessary for the 
Ministry to incur the $18 preparation 
cost, this ground of appeal had been 
otherwise resolved. 


Order No. 17 


Appeal No. 880078 
(October 6, 1988) 


The appellant applied to the Ministry 
of the Solicitor General requesting 
access to all “verbal or written” infor- 
mation relating to two job competi- 
tions and all “verbal or written” infor- 
mation relating to the early termina- 
tion of her employment contract. The 
Ministry granted the appellant access 
to her own personnel and job compe- 
tition files. Information about other 
candidates in the job competition files 
was severed from the records pursuant 
to section 21 of the Freedom of Infor- 
mation and Protection of Privacy Act, 
1987. 


The appellant claimed that four classes 
of records were being withheld. These 
items were: a test score; a list of per- 
sons contacted for references; notes of 
comments or recommendations from 
two superiors regarding one of the job 
competitions; and notes of comments 
or recommendations from two superi- 
ors regarding the termination of her 
employment contract. 


The Commissioner first addressed the 
issue of whether the Ministry had made 
reasonable efforts to identify and lo- 
cate the personal information requested 
by the appellant and determined that 
they had. 


In its representations, the Ministry out- 
lined the steps taken to identify and lo- 
cate the personal information re- 
quested. After an initial search, cer- 
tain documentation was released to 
the appellant. The Ministry conducted 
a further search and ultimately located 
additional interview notes which were 
subsequently provided to the appel- 
lant. 


The Ministry explained why the test 
score which the appellant believed was 
being withheld did not exist. The Com- 
missioner noted the appellant’s satis- 
faction with the explanation and stated 
that he was satisfied that the test score 
did not exist. 


With respect to the list of persons con- 
tacted for references, the Ministry sub- 
mitted that it is their policy to contact 
references near the end of the job 
competition. As the appellant was not 
successful in proceeding to that stage, 
none of her references were contacted. 
The Commissioner noted the appel- 
lant’s satisfaction with this explana- 
tion and stated that he was satisfied 
that no references were contacted. 


The Commissioner also indicated his 
satisfaction that no records existed with 


respect to comments or recommenda- 
tions regarding the job competition 
and the termination of the appellant’s 
employment contract. By way of sum- 
mary, the Commissioner stated that 
he was satisfied that the Ministry had 
made reasonable efforts to identify and 
locate the personal information re- 
quested by the appellant and that it 
had provided to her all existing re- 
corded information relating to her 
access request. 


The second issue addressed by the 
Commissioner was whether the oral 
comments or recommendations of the 
appellant’s superiors regarding the job 
competition and the termination of 
the appellant’s employment contract 
were “personal information” which gave 
rise to a right of access. 


The Commissioner noted that section 
47 of the Act provides the appellant 
with a right of access to personal infor- 
mation. Subsection 47(a) states that 
the personal information must be “con- 
tained in a personal information bank 
in the custody or under the control of 
an institution”. 


Order No. 18 


Appeal No. 880086 
(October 6, 1988) 


The appellant applied to the Ministry 
of Health requesting information on 
the particulars of the operations of 
Bill 94 (Health Care Accessibility Act). 
In particular, the appellant requested 
the periodic reports that show the 
number of declarations seeking reim- 
bursement for additional charges by 
physicians, and those approved by the 
Ministry. 


The Ministry granted disclosure of the 
requested records. However, the phy- 
sicians’ names, OHIP registration 
numbers and the dates on which they 
opted in or out of OHIP were severed 
‘from the records pursuant to section 
67 of the Freedom of Information and 
Protection of Privacy Act, 1987. 


The Commissioner noted that the is- 
sues arising in this appeal were identi- 
cal to those considered previously in 
the Order issued in Appeal No. 880016 
released July 28, 1988. 


As in that appeal, the Commissioner 
found here that section 44 of the Health 
Insurance Act and section 7 of the Health 
Care Accessibility Act operated to bar 
the application of the Freedom of In- 
formation and Protection of Privacy Act, 
1987 in respect to the information 
requested by the appellant. Accord- 
ingly, the Commissioner could not inter- 
fere with the decision of the head. 


In making this determination, the 
Commissioner addressed the issue of 
whether the legislative provisions re- 
lied on by the institution were “confi- 
dentiality provisions” barring the ap- 
plication of the Freedom of Informa- 
tion and Protection of Privacy Act, 1987. 
The Commissioner stated that section 
67 did not contain an exemption to the 
Act’s disclosure obligations. Rather, 
subsection 67(2) provided that the Act 
overrides “confidentiality provisions” 
in other legislation, unless the other 
legislation specifically provides other- 
wise. However, because subsection 
67(3) delays the application of subsec- 
tion 67(2) until January 1, 1990, a head 
may be bound not to disclose informa- 
tion pursuant to a “confidentiality 
provision” contained in another piece 
of legislation until that date. 


The Commissioner also stressed that 
he did not engage in a balancing of 
access and privacy interests in situ- 


ations such as these where a Ministry 
relies upon a “confidentiality provi- 
sion” so as to remove itself from the 
ambit of the Act. The Commissioner 
stated that he will continue to subject 
each “confidentiality provision” to his 
independent analysis and scrutiny. 


Order No. 19 


Appeal No. 880055 
(October 7, 1988) 


The appellant applied to the Ministry 
of Correctional Services requesting 
access to a copy of her probation case 
file covering the period from January 
1987 to January 7, 1988. The Ministry 
forwarded a number of photocopies of 
documents but withheld the follow- 
ing: 


1) =a psychological report 
prepared by the Regional Psy- 
chologist, 

2) the casenotes of the Proba- 
tionand Parole Officer, and 

3) the Level of Supervision 


Inventory Form. 


The Ministry advised the appellant 
that access to these records would be 
provided in the presence of the Re- 
gional Psychologist who would explain 
the records to the appellant. The 
Ministry relied on subsection 48(4) of 
the Freedom of Information and Pro- 
tection of Privacy Act, 1987 (the Act) 
which states that a head, 


“..shall ensure that the personal infor- 
mation is provided to the individual in a 
comprehensible form and in a manner 
which indicates the general terms and 
conditions under which the personal in- 
formation is stored and used.” 


The appellant refused this condition 
of access and appealed the decision 
maintaining that it effectively denied 
her access to the requested records. 


In the course of the inquiry, the Minis- 
try agreed to release the casenotes and 
the Level of Supervision Inventory 
Form without an explanation, although 
it invited the appellant to meet with 
the Probation Officer. The Commis- 
sioner, therefore, ordered that the 
Ministry release these records. 


The Commissioner also ordered the 
release of the Regional Psychologist’s 
report. The Commissioner agreed that 
subsection 48(4) of the Act does place 
a duty on the head to “ensure that the 
personal information is provided to 
the individual in a comprehensible 
form”. However, the Commissioner 
found that subsection 48(4) does not 
create a further duty on the head to 
assess a Specific requester’s ability to 
comprehend a particular record. 


The Commissioner went on to find 
that the appellant, in this case, would 
have no difficulty in understanding or 
comprehending the contents of the 
record in question. The Commissioner 
saw the primary concern of the Minis- 
try as being the possibility that the 
appellant might “misinterpret” the 
significance or use of medical or psy- 
chiatric terms in the record. 


The Commissioner found that the 
personal information in question in 
this appeal was “medical information” 
under subsection 49(d) of the Act. While 
subsection 49(d) gives the head the 
discretion to release medical informa- 
tion, the Commissioner indicated that 
the Ministry had not suggested that 
the head had or should have exercised 
his discretion under subsection 49(d) 
in favour of non-disclosure. In the 
absence of any reference to this sub- 
section in the Ministry’s representa- 


tions, the Commissioner concluded that 
the head felt the factors required for 
the application of subsection 49(d) 
were not present. The Commissioner 
concluded that the head must exercise 
his or her judgment and make a deci- 
sion as to whether or not the prejudice 
contemplated by subsection 49(d) can 
be reasonably expected to arise as a re- 
sult of the disclosure. 


The Commissioner also noted that 
“personal information” is defined in 
subsection 2(1) of the Act as “recorded 
information about an identifiable in- 
dividual...”. Also defined in subsec- 
tion 2(1) is the term “personal infor- 
mation bank” which is “a collection of 
personal information that is organ- 


ized and capable of being retrieved.” 


The Commissioner stated that these 
key definitions indicate the Legisla- 
ture’s intention that an individual’s 
right of access under the Act be to in- 
formation already recorded or retriev- 
able in some physical form. The Com- 
missioner stated that the oral com- 
ments or recommendations at issue in 
this case could not beso characterized. 


The Commissioner acknowledged the 
appellant’s argument that the purposes 
of the Act were broad enough to in- 
clude a duty to create a record from a 
conversation. However, the wording 
of subsection 1(b) of the Act refers to 
“personal information” which is de- 
fined in the Act at subsection 2(1) as 
“recorded information...”. The Com- 
missioner stated that as he had already 
determined that the Ministry had pro- 
vided the appellant with all existing re- 
corded information relating to her re- 
quest, the appellant had not been de- 
nied access to her personal informa- 
tion. The Commissioner reiterated 
that the legislative intent of the Act did 
not impose a specific duty on a Minis- 
try to transcribe oral views, comments 
or discussions. 


Order No. 20 


Appeal No. 880075 
(October 7, 1988) 


The appellant applied to the Ministry 
of the Attorney General requesting 
access to rating information relating 
to herself and the successful candidate 
in a job competition. The Ministry 
granted access to a number of records 
relating to the evaluation of the appel- 
lant. Information concerning the suc- 
cessful candidate was withheld pursu- 
ant to subsection 21(3)(g) of the Free- 
dom of Information and Protection of 
Privacy Act, 1987. 


The Commissioner upheld the deci- 
sion of the head to withhold informa- 
tion relating to the successful candi- 
dates and dismissed the appeal. In 
coming to this conclusion, the Com- 
missioner first considered the issue of 
whether the ratings and test results 
were “personal information” as de- 
fined in subsection 2(1) of the Act. 


The Commissioner determined that 
the ratings and test results fell within 
the definition of personal informa- 
tion. 


The second issue addressed by the 
Commissioner was whether disclosure 
of the personal information (the rat- 
ings and test results of the successful 
candidate) would be an unjustified 
invasion of the personal privacy of 
that individual. 


Subsection 21(3)(g) of the Act con- 
tains a presumption of an unjustified 
invasion of personal privacy for infor- 
mation which consists of personal rec- 
ommendations or evaluations, char- 
acter references or personnel evalu- 
ations. Having examined the contents 
of the records in question, the Com- 
missioner concluded that both the 
ratings and test results consisted of 
“personal evaluations”. 


In reviewing the operation of subsec- 
tion 21(3) of the Act, the Commis- 
sioner noted that subsection 21(4) 
rebuts the presumption set out in 
subsection 21(3) in certain circum- 
stances. In addition, the application 
of section 23 of the Act (compelling 
public interest) to a subsection 21(3) 
presumption, may also result in dis- 
closure. 


The Commissioner also stated that a 
subsection 21(3) presumption may be 
rebutted when a type of information 
listed under subsection 21(3) also trig- 
gers section 11 of the Act, which obliges 
the head to disclose any record “‘if the 
head has reasonable and probable 
grounds to believe that it is in the 
public interest to do so and that the 
record reveals a grave environmental, 
health or safety hazard to the public.” 


The Commissioner indicated that it 
was premature at this stage of the de- 
velopment of the Act to limit the means 
of rebutting the subsection 21(3) pre- 
sumption to only those sections set 
out above. For example, a combina- 
tion of the circumstances set out in 
subsection 21(2) of the Act might beso 
compelling as to outweigh a presump- 
tion under subsection 21(3). How- 
ever, the Commissioner viewed sucha 
case as being extremely unusual. In 
the present case, the Commissioner 
found that the presumption of an un- 
justified invasion of personal privacy 
had not been rebutted. 


The final issue addressed by the Com- 
missioner was whether the record could 
reasonably be severed under subsec- 
tion 10(2) of the Act without disclos- 
ing information which falls under the 
exemption. 


The Commissioner determined that 
although the Ministry was willing to 
provide access to total score results, 
this total score revealed the interviewer’s 


subjective evaluations of the success- 
ful candidate’s skills and abilities and 
therefore the information fell within 
the definition of personal informa- 
tion. As such, the mandatory provi- 
sions of section 21 applied. Accord- 
ingly, the Commissioner concluded that 
the information in question fell under 
one of the exemptions and could not 
be reasonably severed pursuant to 
subsection 10(2) of the Act. 


Order No. 21 


Appeal No. 880028 
(October 13, 1988) 


The appellant applied to the Ontario 
Labour Relations Board requesting 
access to documents contained in a 
particular file. The institution granted 
access to all documents in the file except 
a Labour Relations Officer’s Report 
and a Report of Labour Relations 
Officer Investigation of Complaint. The 
Board claimed an exemption under 
subsection 111(6) of the Labour Rela- 
tions Act, R.S.O. 1980, c.228. 


The Commissioner upheld the deci- 
sion of the Board to claim this exemp- 
tion and dismissed the appeal. 


In coming to this conclusion, the Com- 
missioner addressed the issue of whether 
the legislative provision relied on by 
the Board was a “confidentiality pro- 
vision” barring the application of the 
Act. 


As the Commissioner stated in previ- 
ous Orders (Appeal Nos. 880010, 
880016 and 880086), section 67 of the 
Freedom of Information and Protection 
of Privacy Act, 1987 does not contain 
an exemption to the Act’s disclosure 
obligations. The Commissioner stated 
that subsection 67(2) provides that 


the Act overrides “confidentiality pro- 
visions” in other legislation, unless 
the other legislation specifically pro- 
vides otherwise. However, because 
subsection 67(3) of the Act delays the 
application of subsection 67(2) until 
January 1, 1990, a head may be bound 
not to disclose information pursuant 
to a “confidentiality provision” con- 
tained in another piece of legislation 
until that date. 


After reviewing subsection 111(6) of 
the Labour Relations Act, the Com- 
missioner found that it qualified as a 
“confidentiality provision” as the term 
is used in section 67 of the Freedom of 
Information and Protection of Privacy 
Act, 1987. 


The Commissioner stated that although 
the subsection prohibits disclosure, it 
also contains a discretionary power 
which authorizes the Board to dis- 
close information obtained by a Labour 
Relations Officer, as well as a report of 
a Labour Relations Officer. The re- 
sult is that subsection 111(6) is not an 
absolute prohibition against disclo- 
sure ofinformation. As this particular 
provision bars the application of the 
Freedom of Information and Protection 
of Privacy Act, 1987 until January 1, 
1990, the Commissioner encouraged 
the institution to suggest to Boards 
that they consider the release of infor- 
mation such as a Labour Relations 
Officer’s report to those involved in a 
case. 


The second issue addressed by the 
Commissioner was whether the rec- 
ords in question fell within the scope 
of the “confidentiality provision” re- 
lied on. The Commissioner found that 
the Labour Relations Officer’s Re- 
port and the Report of the Labour 
Relations Officer Investigation of 
Complaint properly came within the 
definition of “information or material 
furnished to or received by a labour 


relations officer” and a “report of a 
labour relations officer” contained in 
subsection 111(6) of the Labour Rela- 
tions Act. 


Order No. 22 


Appeal No. 880008 
(October 21, 1988) 


The appellant applied to the Manage- 
ment Board of Cabinet requesting ac- 
cess to all records from June 1983 to 
June 1985 pertaining to the decision 
to extend government financing to sepa- 
rate schools, including reviews of the 
financial, political, educational or social 
impact, polls and correspondence with 
other ministries. 


The Board advised the appellant that 
it did not have any reviews of the po- 
litical, educational or social impact, or 
polls dealing with the extension of fund- 
ing to separate schools in its custody. 
Accordingly, access was denied on the 
basis that the records did not exist. 


The Board transferred the request for 
correspondence with other ministries 
to the Ministry of Education pursuant 
to section 25 of the Freedom of Infor- 
mation and Protection of Privacy Act, 
1987. The portion of the request con- 
cerning financial impact was transferred 
in part to the Ministry of Treasury and 
Economics. 


The Board denied access to a record 
concerning the financial impact of ex- 
tension of government financing un- 
der subsection 12(1)(e) of the Act. The 
record in question was a document 
prepared to brief the Chairman of Man- 
agement Board of Cabinet dated June 
29, 1985. The Commissioner upheld 


the decision of the head not to disclose 
the record. 


The Commissioner found that the rec- 
ord did not fall within the exemption 
provided by subsection 12(1)(e€) of the 
Act. The Commissioner stated that 
the use of the present tense in the sub- 
section precluded its application to a 
record which had already been pre- 
sented to Executive Council or its 
committees. The Board acknowledged 
‘that this matter had been brought before 
it and that the record in question would 
not be used again. 


In addition, the Commissioner con- 
sidered the interpretation of the in- 
troductory wording of subsection 12(1). 
The Commissioner concluded that the 
use of the word “including” in subsec- 
tion 12(1) of the Act should be inter- 
preted as providing an expanded defi- 
nition of the types of records which are 
deemed to qualify as subject to the 
Cabinet records exemption, regard- 
less of whether they met the definition 
found in the introductory text of sub- 
section 12(1). The Commissioner noted 
that the types of documents listed in 
subparagraphs (a) through (f) are not 
the only ones eligible for the exemp- 
tion and that any record which would 
reveal the substance of deliberations 
ofan Executive Council or its commit- 
tees qualifies for exemption under 
subsection 12(1). The Commissioner 
determined that the record at issue in 
this appeal met the definition of an 
exempt Cabinet record. 


The second issue addressed by the 
Commissioner was whether the head 
had a duty under subsection 12(2)(b) 
of the Act to seek the consent of the 
Executive Council before denying ac- 
cess to a record where an exemption 
was Claimed under subsection 12(1). 


The Commissioner considered this is- 


sue in his Order in Appeal No. 880006. 
In that Order, he determined that sub- 
section 12(2)(b) did not impose an ab- 
solute requirement on the head to seek 
the consent of Cabinet in all cases 
where an exemption under subsection 
12(1) is claimed by an institution. 


The Commissioner reiterated his view 
that the discretion of the head to seek 
consent must be exercised irrespective 
of whether the requester has asked the 
head to do so as part of a request for 
subsection 12(1) records. 


In the present case, the Commissioner 
stated that the head had considered 
whether Cabinet consent should be 
sought and exercised his discretion 
against doing so. The Commissioner 
found nothing improper or inappro- 
priate with this exercise of discretion 
by the head. 


The final issue addressed by the Com- 
missioner was whether the severabil- 
ity requirements of subsection 10(2) 
applied to the record in question. 


The Commissioner indicated that he 
addressed the broad issue of the appli- 
cation of severance to records in his 
Order in Appeal No. 880006. In that 
Order, he stated that the key question 
raised by subsection 10(2) was one of 
reasonableness. After having reviewed 
the record at issue in this appeal, the 
Commissioner concluded that no in- 
formation that was in any way respon- 
sive to the request could be severed 
from the document without disclosing 
information that legitimately fell within 
the exemption. 


In conclusion, the Commissioner stated 
that in enacting the Act, the Legisla- 
ture acknowledged the need for all 
government records to fall within the 
purview of the Act. The Commis- 
sioner noted that this was not the case 


a 7 


in many jurisdictions, including our 
own Canadian federal system, where 
Cabinet records are explicitly excluded 
from coverage and are not reviewable 
by the federal Information Commis- 
sioner. 


The Commissioner stated that as an 
independent officer of the Legislature, 
he is not bound to accept an institu- 
tion’s decision that a record qualifies 
for an exemption. He stated that, unlike 
other jurisdictions, the Act gives him 
the mandate to obtain and review the 
records, as well as the responsibility, 
to exercise his judgment in each ap- 
peal. 


Order No. 23 
Appeal Nos. 880020, 880035, 


880066 and 880242 
(October 21, 1988) 


The appellants applied to the Ministry 
of Revenue requesting access to the 
estimated 1984 market values of all 
properties in Metropolitan Toronto 
on a property-by-property basis, in- 
cluding the municipal address of each 
property. The Ministry denied access 
to the record pursuant to subsection 
21(1) of the Freedom of Information 
and Protection of Privacy Act, 1987. In 
addition, the Ministry asserted that 
subsection 57(1) of the Assessment Act 
contained a “confidentiality provision” 
which precluded the release of the 
requested information. 


The Commissioner ordered that the 
Ministry disclose the requested infor- 
mation to the appellants. 


In making this determination, the Com- 
missioner first addressed whether sub- 
section 57(1) of the Assessment Act 
was a “confidentiality provision” as 


contemplated by section 67 of the 
Freedom of Information and Protection 
of Privacy Act, 1987. The Commis- 
sioner stated that the language of 
subsection 57(1) of the Assessment Act 
clearly stipulated that certain types of 
information were to be protected from 
disclosure and as such, found that in 
the circumstances of this appeal, sub- 
section 57(1) of the Assessment Act 
was a “confidentiality provision”. 


The second issue addressed by the Com- 
missioner was whether the informa- 
tion requested by the appellants fell 
within the scope of the “confidential- 
ity provision”. 


The Commissioner determined that 
subsection 57(1) did not make all in- 
formation collected in relation to as- 
sessment confidential in all circum- 
stances. The Commissioner stated that 
subsection 57(1) did not prohibit the 
release of information otherwise made 
available to the public under the As- 
sessment Act. The Commissioner re- 
ferred specifically to the municipal 
address of a property and its market 
value, which is presently publicly ac- 
cessible information and is required to 
be entered on the assessment roll in 
accordance with subsection 13(1) of 
the Assessment Act. The assessment 
roll is accessible by the public at the 
office of the clerk of the municipality. 


The Commissioner concluded that the 
subsection 57(1) "confidentiality pro- 
vision was not_intended to extend to 
the types of information that are re- 
quired to appear on an assessment 
roll. As such, the Commissioner 
found that neither the municipal ad- 
dresses nor the estimated 1984 market 
values fell within the scope of the “con- 
fidentiality provision” contained in sub- 
section 57(1). 


The third issue addressed by the Com- 
missioner was whether the informa- 


tion contained in the record was per- 
sonal information as defined in sub- 
section 2(1) of the Freedom of Infor- 
mation and Protection of Privacy Act, 
1987. 


The Commissioner stated that the mu- 
nicipal address of a property is a de- 
scription identifying the location of 
the property in a municipality. In most 
cases, the name of the street and the 
number of the property are affixed at 
locations on the street, and the prop- 
erty is clearly visible to the public. 


The Commissioner found that the mu- 
nicipal location of a property could 
not automatically be equated with the 
address of its owner, notwithstanding 
the fact that many individuals do re- 
side in the properties they own. The 
Commissioner concluded that the mu- 
nicipal addresses requested by the 
appellants did not qualify as “personal 
information” under subsection 2(1)(d) 
of the Act. 


The Commissioner acknowledged that 
in considering whether or not the mu- 
nicipal addresses and the estimated 
1984 market values qualified as “per- 
sonal information”, he must also con- 
sider the introductory wording of 
subsection 2(1) of the Act which de- 
fines “personal information” as “... 
any recorded information about an 
identifiable individual ...”. The Com- 
missioner stated that the operative word 
in this definition is “about”. The Com- 
missioner determined that the munici- 
pal location of a property and its esti- 
mated market value was not information 
about an identifiable individual. 


The Commissioner’s finding that the 
information contained in the record 
was not “personal information” as 
defined in subsection 2(1) of the Act 
disposed of the appeals. 


Order No. 24 


Appeal No. 880006 
(October 21, 1988) 


The appellant applied to the Ministry 
of the Attorney General requesting 
access to files on policies, practices, 
proposals and reports on “whistleblow- 
ers”. The appellant requested that the 
Ministry provide these records for view- 
ing in Ottawa as they became avail- 
able. 


Working documents for a policy sub- 
mission to Cabinet on “whistleblow- 
ers” in the public sector were denied 
under subsection 12(1)(b) of the Act. 
A briefing note to the Attorney Gen- 
eral on the status of policy develop- 
ment on the subject was denied under 
subsection 12(1)(e) of the Act. Notes 
and interoffice memoranda used in 
preparing the working documents and 
briefing note were denied under sub- 
section 13(1) of the Act. 


The first issue addressed by the Com- 
missioner was whether certain of the 
records in question fell within the sub- 
section 13(1) exemption. After re- 
viewing the records, the Commissioner 
found that the records fell within the 
scope of the subsection 13(1) exemp- 
tion. 


It could be argued that the wording of 
subsection 13(2) might be read as re- 
quiring the disclosure ofa record in its 
entirety if a determination was made 
that it contained any of the categories 
of information identified under the 
subsection, notwithstanding that the 
record also contained advice and rec- 
ommendations as defined under sub- 
section 13(1). The Commissioner did 
not accept this interpretation and stated 
that in such situations, the head should 
consider whether or not the record 
could reasonably be severed under 


subsection 10(2) and the subsection 
13(2) information disclosed. 


The Commissioner found that the fac- 
tual information in the records in this 
appeal was interwoven with advice and 
recommendations and could not rea- 
sonably be considered a separate and 
distinct body of fact. As such, it did not 
meet the criteria of “factual material” 
under subsection 13(2)(a), and the man- 
datory exception provided by that sub- 
section did not apply. 


The next issue addressed by the Com- 
missioner was whether certain of the 
records in question fell within subsec- 
tions 12(1)(b) and 12(1)(e) of the Act. 
After reviewing the contents of the 
records in question, the Commissioner 
was Satisfied that they came within the 
mandatory exemptions provided by sub- 
sections 12(1)(b) and (12)(1)(e). 


The next issue addressed by the Com- 
missioner was whether the head hada 
duty under subsection 12(2)(b) of the 
Act to seek the consent of the Execu- 
tive Council before denying access toa 
record when an exemption was Claimed 
under subsection 12(1). 


The Commissioner concluded that the 
Act did not impose an absolute re- 
quirement on the head to seek the 
consent of the Cabinet in all cases 
where an exemption under subsection 
12(1) was claimed by an institution. 
However, in all cases, it is incumbent 
on the head to be mindful of the op- 
tion available under subsection 12(2)(b) 
and to direct his or her mind to whether 
or not consent of the Cabinet should 
be sought. The Commissioner indi- 
cated that he was also of the view that 
the discretion of the head to seek 
consent must be exercised irrespective 
of whether the requester has asked the 
head to do soas part of the request for 
subsection 12(1) records. 


In the present case, the Commissioner 
indicated that the head had consid- 
ered whether Cabinet consent should 
be sought and exercised his discretion 
against doing so. The Commissioner — 
found nothing improper or inappro- 
priate with the exercise of this discre- 
tion by the head. 


The next issue addressed by the Com- 
missioner was whether the severabil- 
ity requirements of subsection 10(2) 
applied to the records in question. 


The Commissioner stated that the key 
question raised by subsection 10(2) 
was one of reasonableness. The Com- 
missioner stated that a valid subsec- 
tion 10(2) severance must provide the 
requester with information that is in 
any way responsive to the request, while 
at the same time protecting the confi- 
dentiality of the portions of the record 
covered by the exemption. 


After reviewing the records at issue in 
this appeal, the Commissioner con- 
cluded that no information that was in 
any way responsive to the request could 
be severed from the documents and 
provided to the requester without dis- 
closing information that fell within 
the subsections 12(1)(b), 12(1)(e) and 
13(1) exemptions. 


The final issue addressed by the Com- 
missioner was whether there was a 
compelling public interest in disclo- 
sure of the records exempted under 
subsection 13(1) that clearly outweighed 
the purpose of the exemption, as pro- 
vided by section 23 of the Act. Section 
12is notincluded in the list of sections 
to which section 23 applies. 


The Commissioner stated that two re- 
quirements must be satisfied in order 
to invoke the application of the so- 
called “public interest override”; there 
must be a compelling public interest 
in disclosure; and this compelling public 


interest must clearly outweigh the pur- 
pose of the exemption, as distinct from 
the value of disclosure of the particu- 
lar record in question. 


Although the Commissioner acknowl- 
edged that there could be a public 
interest in the issue of “whistleblow- 
ing”, he was not convinced that this 
interest was “compelling”, nor did he 
accept that the release of the records 
in question would or could clearly out- 
weigh the purpose behind the section 
13 exemption created by the Act. 


In conclusion, the Commissioner stated 
that in enacting the Act, the Legisla- 
ture acknowledged the need for all 
government records to fall within the 
purview of the Act. The Commis- 
sioner noted that this was not the case 
in many jurisdictions, including our 
own Canadian federal system, where 
Cabinet records are explicitly excluded 
from coverage and are not reviewable 
by the federal Information Commis- 
sioner. 


The Commissioner stated that as an 
independent officer of the Legislature, 
he is not bound to accept an institu- 
tion’s decision that a record qualifies 
for an exemption. He stated that, unlike 
other jurisdictions, the Act gives him 
the mandate, as well as the responsi- 
bility, to exercise his judgment in each 
appeal. 


Order No. 25 


Appeal No. 880174 
(October 24, 1988) 


The appellant applied to the Ontario 
Labour Relations Board requesting 
access to the written reports of a con- 
ciliation officer for two meetings. The 
Board advised the requester that re- 
ports of labour relations officers were 
exempt from disclosure under subsec- 
tion 111(6) of the Labour Relations 
Act. The Board further advised that 
since this “confidentiality provision” 
prevailed over the Freedom of Infor- 
mation and Protection of Privacy Act, 
1987, the reports could not be released. 


The Commissioner upheld the deci- 
sion of the Board to deny access to the 
records in question. 


The Commissioner noted that the is- 
sues raised by this appeal were identi- 
cal to those raised by Appeal No. 880028. 
Given that the nature of the records 
requested, the Boards’s decision and 
the written representations of the Board 
to the Commissioner in regard to this 
appeal were virtually identical to Appeal 
No. 880028, and that the representa- 
tions of the appellant raised no issues 
or arguments that were not fully ad- 
dressed in that previous appeal, the 
disposition of the issues raised by this 
appeal was the same as in Appeal No. 
880028. 


The Commissioner found that in the 
circumstances of this appeal, subsec- 
tion 111(6) of the Labour Relations 
Act operated as a “confidentiality 
provision” barring the application of 
the Freedom of Information and Pro- 
tection of Privacy Act, 1987, in respect 
of the information requested. 


The Commissioner reiterated that 
subsection 111(6) of the Labour Rela- 
tions Act contained a discretionary 
power that had been accorded to the 


Board to disclose information obtained 
by a labour relations officer, as well as 
the report ofa labour relations officer. 
As this particular “confidentiality 
provision” barred the application of 
the Freedom of Information and Pro- 
tection of Privacy Act, 1987 until Janu- 
ary 1, 1990, the Commissioner encour- 
aged the institution to suggest to Boards 
to consider the release of information 
such as a report of a labour relations 
officer to those involved in the case. 


Order No. 26 


Appeal No. 880036 
(November 2, 1988) 


The appellant applied to the Ministry 
of Labour requesting access to all 
records filed by union trust funds with 
the Minister in 1986 and 1987 as re- 
quired by subsection 86(2) of the 
Ontario Labour Relations Act. He 
also requested that his request be treated 
as a continuing request for a period of 
2 years pursuant to subsection 24(3) of 
the Freedom of Information and Pro- 
tection of Privacy Act, 1987. 


The ministry advised the trust funds 
which had filed the requested infor- 
mation that a request for the informa- 
tion had been received. The trust funds 
were invited to provide submissions to 
the ministry with respect to the issue 
of disclosure of the requested infor- 
mation. 


The ministry advised the appellant that 
access to the requested records was 
denied because section 86 of the Labour 
Relations Act operated as an implied 
“confidentiality provision” barring the 
application of the Freedom of Infor- 
mation and Protection of Privacy Act, 
1987. 


The issue addressed by the Commis- 
sioner was whether section 86 of the 
Labour Relations Act was a “confiden- 
tiality provision” for the purposes of 
section 67 of the Freedom of Informa- 
tion and Protection of Privacy Act, 1987. 


The Commissioner noted that the term 
“confidentiality provision” was not 
defined in the Act. He stated that he 
had been given the opportunity to 
formulate a definition which would 
promote the policies promulgated in 
the Act. The Commissioner indicated 
that itwould be contrary to the general 
intent of the legislation to narrow 
unnecessarily the circumstances in 
which the Act applied. 


The Commissioner stated that the use 
of the term “confidentiality provision” 
in section 67 of the Act contemplated 
language specifically providing for 
confidentiality and non-disclosure of 
information. The Commissioner was 
of the opinion that such a confidenti- 
ality provision must include express 
language by which the disclosure of 
certain information was Clearly pro- 
hibited. 


The Commissioner stated that section 
86 of the Labour Relations Act created 
a repository within the ministry re- 
specting certain audited financial state- 
ments. Nowhere in the section was the 
Minister directed to or precluded from 
taking any particular action with re- 
spect to the financial statements once 
they were filed. In addition, the 
Commissioner stated that the provi- 
sion in question was completely silent 
with respect to confidentiality. The 
Commissioner also noted that the 
section specifically provided for a right 
of access to certain individuals who 
were free to disseminate the records in 
question to whomever they chose. The 
Commissioner found that section 86 
of the Labour Relations Act was not a 


“confidentiality provision” for the pur- 
poses of section 67 of the Freedom of 
Information and Protection of Privacy 
Act, 1987. 


Since the Commissioner concluded that 
section 86 did not qualify as a “confi- 
dentiality provision”, he remitted the 
matter to the head so that the head 
could consider the appellant’s access 
request within the framework of the 
Freedom of Information and Protection 


of Privacy Act, 1987. 


Order No. 27 


Appeal No. 880059 
(November 2, 1988) 


This appeal arose as a result of a re- 
quest made to the Ministry of Labour 
for access to all records filed by union 
trust funds with the Minister in 1986 
and 1987 as required by subsection 
86(2) of the Ontario Labour Relations 
Act. The trust funds were invited by 
the ministry to provide submissions 
with respect to the issue of disclosure. 


Many of the trust funds retained the 
appellant, who is a lawyer, to repre- 
sent them. In order to make submis- 
sions on behalf of his clients, the ap- 
pellant sought to determine the iden- 
tity of the person(s) requesting access 
to the records filed by the union trust- 
funds. The Ministry denied access to 
the name of the requester claiming 
that it was personal information pur- 
suant to subsection 21(1) of the Free- 
dom of Information and Protection of 
Privacy Act, 1987. 


The Commissioner ordered that the 
Ministry disclose the name of the re- 
quester to the appellant. 


As a preliminary matter, the Ministry 
argued that the Act provided a com- 
plete code of procedure and, because 
there was no stated obligation on the 
Ministry to disclose the name of a re- 
quester, the principles of natural jus- 
tice were not breached by the failure to 
do so. 


The Commissioner did not accept this 
argument. He stated that while it was 
true that various provisions of the Act 
set out procedures to be followed by 
ministries in dealing with requests for 
information, the Act did not address 
every aspect of procedure. The Com- 
missioner concluded that this silence 
should not be interpreted as creating a 
prohibition. 


The Commissioner stated the deci- 
sion as to whether the name of a re- 
quester will be disclosed should be 
governed by the substantive provisions 
of the Act relating to the disclosure of 
information. The Commissioner 
stressed that each case must be consid- 
ered on its facts, and that the decision 
whether or not to release a requester’s 
name would vary from case to case 
depending on the circumstances of each 
appeal. 


The next issue addressed by the Com- 
missioner was whether the name of 
the original requester was “personal 
information” as defined in subsection 
2(1) of the Act. The Commissioner 
stated that if the record at issue con- 
tained only the name of an individual, 
it could not be considered “personal 
information” as a name alone could 
not be considered “recorded 
information about an identifiable in- 
dividual”. 


The Commissioner stated that, in this 
case, the name did not appear alone, 
but in the context of a request for in- 
formation. The Commissioner con- 
cluded that this rendered the name of 


the requester “personal information” 
as defined by the Act. 


The final issue addressed by the Com- 
missioner was whether disclosure of 
the name of the original requester would 
constitute an unjustified invasion of 
personal privacy under section 21 of 
the Act. 


In referring to subsection 21(2)(a), 
the ministry submitted that disclosure 
of a requester’s name would discour- 
age people from requesting records 
under the Act. The Commissioner 
stated that in the absence of some em- 
pirical evidence to support this view, 
he could not accept that the public 
would refrain from applying for infor- 
mation from the government simply 
because there was a possibility that 
their names would be disclosed to 
someone else who had an interest in or 
was affected by the request. 


The appellant invoked the concepts of 
natural justice and procedural fair- 
ness in making an argument that knowl- 
edge of the requester’s name was nec- 
essary and relevant to a fair determi- 
nation ofhis client’s rights pursuant to 
subsection 21(2)(d) of the Act. Re- 
lated Appeal No. 880036 addresses 
the issue of disclosure of the records 
referred to in this appeal. The Com- 
missioner noted that to date the min- 
istry had not been required to respond 
to the request for information in that 
appeal and only a preliminary issue 
involving the application of a “confi- 
dentiality provision” was being con- 
sidered. 


The Ministry also raised the possible 
application of subsection 21(2)(e) on 
the basis that since the ministry holds 
information pertaining to employers 
and employees, it was concerned that 
employees seeking information may 
be vulnerable to sanction from em- 
ployers. 


The Commissioner accepted the Min- 
istry’s argument that the disclosure of 
the name ofa requester might, insome 
instances, cause difficulty to the re- 
quester. However, he was unwilling to 
impose a blanket rule of non-disclo- 
sure based on that reason. The Com- 
missioner was Satisfied that subsec- 
tions 21(2)(e), (f) and (i) adequately 
addressed this possibility, and permit- 
ted the refusal to disclose a requester’s 
name in appropriate circumstances. 


The Ministry raised an argument con- 
cerning any expectations of confiden- 
tiality on the part of the original re- 
quester. The Commissioner indicated 
that neither of the request for infor- 
mation forms (Forms 1 and 2, Ontario 
Regulation 532/87 as amended) con- 
tained any provision indicating that 
the name of the requester would be 
held in confidence. The Commissioner 
acknowledged that in this case the 
original requester made his request by 
letter so, presumably, did not see an 
official form. However, his letter did 
not request that the information therein 
be kept confidential. 


The Ministry advised the Commissioner 
that the original requester, after filing 
his request, indicated that he did not 
wish his name to be divulged to the 
appellant but, when notified of this 
appeal and given an opportunity to 
provide written submissions, he de- 
clined to do so. 


The Commissioner concluded that 
disclosure of the original requester’s 
name, in the circumstances of this 
appeal, would not result in an unjusti- 
fied invasion of the requester’s pri- 


vacy. 


Order No. 28 


Appeal No. 880317 
(December 6, 1988) 


The Ministry of Correctional Services 
received a letter from the appellant 
seeking access to 60 different records. 
The appellant asked that each request 
be considered separately and processed 
individually. Pursuant to section 27 of 
the Freedom of Information and Pro- 
tection of Privacy Act, 1987 the minis- 
try extended the 30 day limit for re- 
sponding to a request. The appellant 
appealed the Ministry’s decision with 
respect to the time extension. 


In reviewing the extension of the time 
limit under subsection 27(1) of the 
Act, the Commissioner confined his 
inquiry to establishing whether the 
extension was reasonable in the cir- 
cumstances. 


In this case, the Ministry indicated 
that it had responded to 47 of the 60 
requests initiated by the appellant. The 
remaining 13 requests consisted of two 
requests for general records and 11 
requests for the appellant’s own per- 
sonal information. 


With respect to the two requests for 
general information, the Commissioner 
was satisfied, after reviewing the min- 
istry’s submissions, that consultations 
were necessary and that an extension 
of 30 days to permit consultations was 
reasonable in the circumstances. 


With respect to the eleven personal 
information requests, the Ministry in- 
dicated that the reason for an exten- 
sion was that, taken together, the re- 
quest involved over 3500 pages of 
records. 


The Commissioner stated that in in- 
voking section 27 of the Act, a head 
must address him or herself to whether 


any particular request involved a large 
number of records or required consul- 


tations that could not reasonably be 
completed within the 30 day time limit. 
The Commissioner stated that section 
27 did not lend itself to the interpreta- 
tion that it was properly triggered where 
the response was to a number of sepa- 
rate requests by the same individual, 
collectively, involving a large number 
of records or necessitating consulta- 
tion. 


The Commissioner concluded that the 
Ministry’s approach was incorrect in 
that it did not consider each request 
separately and decide whether each 
individual request was for a sufficiently 
large number of records so as to justify 
asection 27 time extension. However, 
as the Commissioner was satisfied that 
the Freedom of Information Co-ordi- 
nator was acting in good faith, and 
since she had undertaken to supply the 
appellant with a response to his re- 
quest by November 25, 1988, it was not 
necessary for the Commissioner to make 
an order in respect of this matter. 


Order No. 29 


Appeal No. 880079 
(December 15, 1988) 


The appellant requested copies of all 
information related to him contained 
in the Ministry of Health personal 
information banks. The appellant 
requested that this information be sent 
to him by mail. The Ministry notified 
the appellant that access to the re- 
quested records would be granted. The 
Ministry further advised that it was its 
practice to disclose personal informa- 
tion to the individual in person in order 
to protect the individual’s privacy and 
maintain confidentiality. The Minis- 
try requested that the appellant phone 


its offices to make arrangements for 
pick-up of his records from the Minis- 
try offices or another government of- 
fice near his home. The Ministry 
further required that the appellant 
provide photo identification and sign 
a release form. 


The appellant objected to being asked 
to come to the Ministry’s offices to 
pick up the requested records and ap- 
pealed the decision that required him 
to travel to Oshawa in order to receive 
access to the requested records. 


During the mediation stage of the 
appeal, arrangements were made by 
the Ministry for the records to be avail- 
able for pick-up by the appellant at the 
Port Hope office of another ministry. 
The appellant still objected to having 
to show photo identification and indi- 
cated that he had no such identifica- 
tion. 


The Ministry agreed not to insist on 
photo identification but still required 
the personal attendance of the appel- 
lant with some other form of identifi- 
cation. This arrangement was not 
acceptable to the appellant who in- 
sisted on receiving the records by mail. 


The Commissioner ordered that the 
Ministry send the personal informa- 
tion requested to the appellant by 
ordinary mail. 


The Commissioner examined whether 
personal attendance and verification 
of the identity of the requester, prior 
to the release of personal information, 
were reasonable requirements imposed 
by the Ministry. 


The Commissioner acknowledged that 
in order to protect the privacy of the 
individual to whom the information 
related, the Ministry must take steps 
to ensure, as best as it reasonably can, 
that the requester is the person whom 


heor she purports to be. The Ministry 
must then provide access to the per- 
sonal information in a manner which 
is not unnecessarily restrictive. 


The Commissioner, in his general 
remarks, acknowledged that the re- 
sponsibility for verifying the identity 
of the requester of personal informa- 
tion can be fulfilled using more than 
one technique. An institution is in the 
best position to determine, on a case- 
by-case basis, what it will take to sat- 
isfy itself as to the requester’s identity. 


The Commissioner suggested that an 
obvious preliminary step involved 
comparing identifying information on 
the request form itself with the infor- 
mation that is in the institution’s pos- 
session. The Commissioner recom- 
mended that at least one additional 
step in verifying the identity of the 
requester was appropriate. The ex- 
ample the Commissioner put forward 
was questioning a requester on unique 
personal information contained in the 
record itself. 


The Commissioner acknowledged that 
one of the most reliable ways to verify 
the identity of a requester was to re- 
quire his or her personal attendance 
and the presentation of some docu- 
ment of identification. However, the 
Commissioner stated his concern that 
this method may be an overly restric- 
tive requirement that would place 
barriers on an individual’s right to 
access. As such, the Commissioner 
concluded that personal attendance 
should not be the standard form of 
verification used by an institution. 


The Commissioner stated that once 
the institution had satisfactorily veri- 
fied the identity of the requester, the 
manner by which the personal infor- 
mation was actually provided to the 
requester should be at the requester’s 
option. The Commissioner recom- 


mended that the request form itself be 
amended to provide options to a re- 
quester with respect to manner of 
delivery. These options range from 
ordinary mail, to personal attendance. 
The Commissioner stated that in all 
cases, the inconvenience to the re- 
quester imported a corresponding 
benefit in terms of the security of the 
information and the consequent pro- 
tection of the requester’s privacy. 


In the circumstances of this appeal, 
the appellant refused to consider any 
method of delivery of his personal in- 
formation other than by ordinary mail. 
As such, the Commissioner concluded 
that it would be appropriate for the 
Ministry to send the information to 
the appellant in the manner requested 
by him. 


Order No. 30 


Appeal No. 880072 
(December 21, 1988) 


The appellant applied to the Ministry 
of Financial Institutions for access toa 
copy of a statement filed with the On- 
tario Securities Commission by the 
Ontario District Council of the In- 
vestment Dealers Association of Can- 
ada. This statement was made as part 
of an investigation conducted by the 
Investment Dealers Association into 
a complaint by the appellant to the 
Ontario Securities Commission regard- 
ing the activities of an investment dealer. 


The Ministry denied access to this state- 
ment claiming that the Investment 
Dealers Association qualified as an 
agency described in subsection 14 (2)(a) 
of the Act and that the statement fell 
within that exemption. 


The Commissioner upheld the deci- 
sion of the Ministry and dismissed the 
appeal. In coming to this conclusion, 
the Commissioner first addressed the 
issue of whether the Investment Deal- 
ers Association was an agency under 
subsection 14 (2)(a) of the Act. 


After setting out the relationship be- 
tween the Ontario Securities Com- 
mission and the Investment Dealers 
Association, the Commissioner con- 
cluded that the Investment Dealers 
Association was acting as an agent for 
the Ontario Securities Commission 
and as a result the statement in ques- 
tion fell squarely within the parame- 
ters of subsection 14 (2)(a) of the Act. 


The second issue addressed by the 
Commissioner was whether the head 
properly exercised his discretion with 
respect to the release of the statement 
for which the exemption was claimed. 
The Commissioner acknowledged that 
section 14 of the Act gives the head the 
power to exercise his discretion to 
disclose a record and as the Commis- 
sioner found nothing improper or 
inappropriate with the exercise of this 
discretion, the Commissioner did not 
alter this decision on appeal. 


The final issue addressed by the Com- 
missioner was whether the severabil- 
ity requirements of subsection 10 (2) 
of the Act applied to the record in 
question. The Commissioner reiter- 
ated that the key question raised by 
this subsection was one ofreasonable- 
ness. In this case the Commissioner’s 
review of the record resulted in the 
conclusion that no information that 
was in any way responsive to the re- 
quest could be severed from the report 
and provided to the requester without 
disclosing information that fell within 
the exemption contained in subsec- 
tion 14 (2)(a) of the Act. 


Order No. 31 


Appeal No. 880015 
(December 21, 1988) 


The appellant applied to the Ministry 
of Financial Institutions for access, on 
a computer disc, to copies of two forms 
for pension plans registered in On- 
tario with over 100 members. 


The Ministry provided the requester 
with a fee estimate of $21,000 for the 
requested records and an explanation 
that access could not be provided in 
the format requested as the Pension 
Commission of Ontario was currently 
replacing its computer system and it 
would likely be 18 months before it 
could produce an accurate computer- 
ized listing in answer to the request. 
However, the institution advised that 
the information could be provided 
manually and provided the appellant 
with a break-down of the estimated 
cost. The appellant appealed this fee 
estimate. 


During the course of mediation the 
institution reduced its fee estimate to 
$18,400. 


The Commissioner addressed the is- 
sue of whether the head exercised his 
discretion under subsection 57 (1) of 
the Act not to chargea fee as well as to 
chargea fee. On reviewing the institu- 
tion’s representations, the Commis- 
sioner concluded that the head had 
properly exercised his discretion un- 
der the subsection and his decision 
should not be disturbed on appeal. 


The second issue addressed by the 
Commissioner was whether the head 
had a duty to consider the application 
of subsection 57 (3) of the Act without 
any of the specific considerations 
enumerated thereunder being raised 
by the appellant. 


The Commissioner reiterated his state- 


ment first made in his Order in Appeal 
No. 880009 released July 18, 1988 that 
the Act does not require a request for 
fee waiver to be explicit or in writing. 
However, the Commissioner stated that 
subsection 57(3) did require the re- 
quester to provide adequate evidence 
to support a claim for a fee waiver. In 
this appeal, the absence of submis- 
sions from the appellant on this issue 
supported the Commissioner’s deter- 
mination that there was no basis to 
justify a fee waiver. 


The next issue addressed by the Com- 
missioner was whether the amount of 
the estimated fees were properly cal- 
culated. Upon reviewing the relevant 
factors, including the permissible fees 
to be charged by regulation, the Com- 
missioner determined that the fee es- 
timate had been properly calculated. 


The final issue addressed by the Com- 
missioner was whether the head’s 
decision that access to the records could 
not be provided for 8-10 months was 
reasonable. While the Commissioner 
stated that it would have been prefer- 
able for the head to have specifically 
cited subsection 27 (1)(a) as the basis 
for his decision and that a specific time 
be determined, the Commissioner 
concluded that the plan of the institu- 
tion and the estimated time period 
was reasonable. The Commissioner 
stated that although the response to 
the request would take 8-10 months to 
process manually, this factor, in and of 
itself, did not lead to the conclusion 
that the institution had acted unrea- 
sonably. 


Accordingly, the Commissioner up- 
held the decision of the head and dis- 
missed the appeal. 


Order No. 32 


Appeal 880112 
(December 21, 1988) 


The appellant applied to the Ministry 
of Labour for access to all reports and 
recommendations with respect to a 
collapsed dome belonging to Harvex 
Elevators in Oxford Township, On- 
tario. The Ministry denied access to 
the records stating that subsection 34 
(1)(a) of the Occupational Health and 
Safety Act prohibited disclosure as it 
was a “confidentiality provision” for 
the purposes of section 67 of the Free- 
dom of Information and Protection of 
Privacy Act, 1987. 


The Commissioner first addressed the 
issue of whether subsection 34 (1)(a) 
of the Occupational Health and Safety 
Act was a “confidentiality provision” 
for the purposes of section 67 of the 
Freedom of Information and Protection 
of Privacy Act, 1987. 


After reviewing previous orders and 
the statutory provision itself, the Com- 
missioner found that the subsection 
was such a “confidentiality provision”. 


The second issue addressed by the 
Commissioner was whether the rec- 
ords in question fell within the scope 
of the “confidentiality provision” re- 
lied on. Upon reviewing the records in 
question, the Commissioner was satis- 
fied that the records fell within the 
scope of the “confidentiality provi- 
sion” relied on by the Ministry. 


The Commissioner noted further that 
subsection 34 (3) of the Occupational 
Health and Safety Act granted a discre- 
tionary power to a Director, authoriz- 
ing him or her to disclose “informa- 
tion, material, statements or the result 
ofa test acquired, furnished, obtained, 
made or received under this Act or the 
regulations”. The Commissioner stated 


that in the circumstances of this ap- 
peal, it was not clear whether a Direc- 
tor had in fact exercised the discretion 
provided under subsection 34 (3) of 
the Occupational Health and Safety 
Act. Accordingly, the Commissioner 
ordered that a Director reconsider the 
request of the appellant in the context 
of that subsection. 


Order No. 33 


Appeal No. 880053 
(December 28, 1988) 


The appellant applied to the Ministry 
of the Solicitor General forall records 
relating to exchanges concerning him 
made between the ministry (including 
the Ontario Provincial Police) and the 
Department of Social Services, 
Northumberland County. The minis- 
try advised the appellant that it could 
not provide access to the requested 
records as the records did not exist. 


The appellant reiterated his request 
providing further detail. The Ministry 
treated this as anew request because it 
provided more information and spe- 
cifics. However, the Ministry again 
advised the appellant that records did 
not exist in response to his second 
request. The appellant appealed this 
decision. 


The Commissioner dismissed the 
appeal. In doing so, the Commissioner 
determined that while the Ministry 
may not have completely fulfilled its 
responsibilities pursuant to subsection 
48(2) of the Act in its first attempt to 
answer the request, it did discharge its 
responsibilities relating to the second 
request. 


The Commissioner determined that 
the statutory provisions relating to a 


request for personal information place 
the responsibility for ascertaining the 
nature or whereabouts of a record of 
personal information on both the 
requester and the ministry. While some 
obligation is placed on the requester 
to provide as much direction as pos- 
sible, the Commissioner acknowledged 
that a requester’s knowledge as to what 
records are in the custody or control of 
a ministry will vary. 


The Commissioner also acknowledged 
the danger that, due toa lack of knowl- 
edge on the part of a requester, a rec- 
ord that would respond to his or her 
request may not be considered for re- 
lease because it had not been identi- 
fied by the requester with sufficient 
precision. The Commissioner stated 
that the situation which arose in this 
case, where the request was for “all” 
information relating to the appellant, 
was one example where there was the 
potential to frustrate the right of ac- 
cess provided for in the Act because a 
request for “all” information may not 
be sufficiently descriptive for the pur- 
poses of subsection 48(1). 


In the circumstances of this appeal, 
the Commissioner found that while 
the appellant attempted to identify 
the location of the personal informa- 
tion at issue, the request did not con- 
tain sufficient identifying information. 
Rather than asking for more details as 
to the area of search, the Ministry uni- 
laterally decided to limit its search. 
Based on this limited search, the ap- 
pellant was advised that no records 
existed. However, the appellant was 
not advised as to the extent of the 
search conducted by the Ministry. 


Since the appellant was not satisfied 
with the Ministry’s response to his 
original request, he provided further 
unsolicited details to the institution 
that precipitated another, wider search 
by the Ministry. 


After reviewing the Ministry’s submis- 
sions with regard to the extent of the 
second search, the Commissioner was 
satisfied that the Ministry had taken 
reasonable steps to locate records re- 
sponding to the appellant’s request. 


Order No. 34 


Appeal No. 880067 
(December 28, 1988) 


The appellant applied to the Ministry 
of Community and Social Services for 
all records from every file containing 
information about himself which the 
ministry or any agency for which the 
ministry is responsible had in its pos- 
session. The appellant indicated his 
desire to receive these records by mail. 


The Freedom of Information Co-or- 
dinator for the ministry forwarded all 
records responding to the appellant’s 
request to the appellant by courier. 
The Co-ordinator subsequently in- 
formed the appellant that the records 
which had been sent to the appellant 
had been returned to the Ministry be- 
cause the courier service could not 
deliver to the address which had been 
given by the appellant. The Co-ordi- 
nator requested another address from 
the appellant so that delivery by cou- 
rier could be effected. The appellant 
refused to give another address or to 
pick up the material at a government 
office near his home and reiterated his 
desire that the records be sent by mail. 
The Ministry complied with this re- 
quest. 


Subsequently, the Co-ordinator re- 
ceived a letter from the appellant which 
included several torn-up copies of 
documents in English which the min- 
istry had sent to the appellant. In this 


letter, the appellant noted that the 
Ministry had failed to send him a number 
of documents and the appellant pro- 
vided a partial list of documents, let- 
ters and files that he suggested were 
missing. In addition, the appellant 
requested copies of regulations con- 
cerning retention and destruction of 
records. 


The appellant appealed the response 
of the Ministry, stating that the minis- 
try had not sent all the information 
pertaining to him and had also delib- 
erately delayed its partial reply to his 
request. 


In dismissing the appeal, the Commis- 
sioner stated his satisfaction that the 
ministry had complied with the provi- 
sions of the Act. In coming to this 
conclusion, the Commissioner first 
addressed whether the Ministry had 
made reasonable efforts to identify and 
locate the personal information re- 
quested by the appellant. 


The Commissioner stated that a min- 
istry will, usually, be in a better posi- 
tion than a requester to know what 
records are within its custody or con- 
trol. The Commissioner acknowledged, 
however, that a requester may well 
have some knowledge as to the where- 
abouts of a record of personal infor- 
mation that pertains to him or her. 
The Commissioner stated that sections 
47 and 48 of the Act place the respon- 
sibility for ascertaining the nature or 
whereabouts of a record of personal 
information on both the requester and 
the ministry. 


As noted above, the appellant claimed 
that many more letters and documents 
existed concerning him. He provided 
a list of such letters and stated that he 
had proof that they existed. However, 
although he was specifically asked by 
the Commissioner’s office to provide 
such proof, he did not do so. 


The Commissioner was satisfied with 
the steps taken by the Ministry to iden- 
tify and locate the personal informa- 
tion and records requested by the 
appellant as outlined in its represen- 
tations. 


The second issue addressed by the 
Commissioner was whether the delay 
by the Ministry in responding to the 
request was reasonable in the circum- 
stances. 


The initial delay in sending the rec- 
ords to the appellant was due to the 
fact that delivery by courier could not 
be made to a post office box. The 
Commissioner found that this prob- 
lem was quickly remedied and there- 
fore no undue delay existed. 


The Commissioner acknowledged that 
the second cause of delay with respect 
to the reiterated request arose from 
the fact that the Ministry had not con- 
sulted with the appellant for clarifica- 
tion or canvassed all of the decision- 
makers within the Ministry. The Com- 
missioner found that this approach 
was unsatisfactory. 


The Commissioner stated that the final 
cause of delay was the Ministry’s un- 
certainty about whether the appellant’s 
letter contained a new request or merely 
reiterated previous ones. The Com- 
missioner noted that since translation 
was involved and the appellant’s let- 
ters were of a lengthy nature, it was 
understandable that confusion arose 
as to whether the subsequent request 
constituted a new request for access. 
Accordingly, the Commissioner found 
that the delay incurred by the Ministry 
in responding to the request was not 
unreasonable. 


Order No. 35 


Appeal No. 880092 
(December 28, 1988) 


The appellant applied to the Ministry 
of the Solicitor General for copies of 
all data on file with the Minden De- 
tachment of the Ontario Provincial 
Police dating back to 1984. By way of 
clarification, the appellant advised that 
he had reported numerous thefts, 
vandalism, trespass and unlawful 
hunting incidents to the Detachment 
over the years, none of which had been 
resolved. 


The Ministry granted partial access to 
documents relating to the appellant’s 
request. Certain personal informa- 
tion was severed from the records 
pursuant to section 21 ofthe Act. The 
appellant appealed the decision of the 
head, citing dissatisfaction with the 
severances, the content of the records, 
and the incompleteness of the records. 


The Commissioner first addressed the 
issue of whether the Ministry had taken 
reasonable steps to locate the records. 
At the Commissioner’s request, the 
Ministry outlined in affidavit form the 
steps taken by its officials to locate the 
records. The initial search produced a 
number of records which were for- 
warded to the appellant. In the later 
Stages of the appeal, the Ministry lo- 
cated and released more records. 


In his Orders No. 33 (Appeal No. 
880053) and Order No. 34 (Appeal 
No. 880067), the Commissioner out- 
lined his views on the responsibilities 
of both ministries and requesters when 
a request requires Clarification. As he 
noted in those Orders, sections 47 and 
48 of the Act place the responsibility 
for ascertaining the nature or where- 
abouts of a record of personal infor- 
mation on both the requester and the 
ministry. 


In this case, the appellant was able to 
identify the records he requested with 
some precision so as to enable the 
ministry to search its files and, although 
the ministry could not locate all of the 
records in its custody or controlat first 
instance, it did eventually locate fur- 
ther records when provided with more 
details. The Commissioner found that 
the search undertaken was reasonable 
under the Act. 


The second issue addressed by the 
Commissioner was whether the Min- 
istry’s records retention procedures 
were in accordance with the Act. The 
Commissioner noted that the search 
undertaken by the Ministry produced 
certain records corresponding to some 
but not all of the appellant’s “older” 
complaints that were still on file be- 
yond the date when, according to the 
ministry’s records retention schedule, 
they could or should have been de- 
stroyed. The appellant cited this in- 
consistency in records retention as his 
basis for believing that other records 
corresponding to his “older” complaints 
might still be in existence. 


The Commissioner set out the Minis- 
try’s procedure with regard to location 
and retention of records. The Com- 
missioner Stated that while the system 
described was perhaps a cumbersome 
way of retrieving personal informa- 
tion, it was a reasonable response to 
the obligations imposed by the Act. 


Discussions with the Ministry revealed 
that there were potential problems 
with the personal information banks 
maintained by the Ministry. To ad- 
dress his concerns with the Ministry’s 
record-keeping, the Commissioner 
asked the Ministry to consult with his 
Director of Compliance in order to 
produce written guidelines for the main- 
tenance of the Ministry’s personal in- 
formation banks and for the disposal 
of records according to both the Min- 


istry’s Own retention schedules and 
the terms of the Act. The Commis- 


sioner requested that the Ministry 
produce such written guidelines and 
provide him witha copyas soonas they 
are produced. 


NOTE: Ontario Regulation 15/89 sets 
out considerations with respect to 
disposal of personal information by 
institutions. 


Order No. 36 


Appeal No. 880030 
(December 28, 1988) 


The appellant applied to the Ministry 
of Industry, Trade and Technology 
requesting access “to a copy of the 
contract implementing Ontario’s 
memorandum of understanding with 
General Motors and Suzuki for the 
establishment of an automotive as- 
sembly plant at Ingersoll, Ontario” 
(the record). 


After receiving the appellant’s request, 
the Ministry gave notice of the request 
to an affected person (third party), 
under section 28 of the Freedom of 
Information and Protection of Privacy 
Act (the Act) and received representa- 
tions from the third party concerning 
disclosure. 


The Ministry decided to disclose part 
of the record requested by the appel- 
lant and access to the balance of the 
record was denied under subsection 
17(1) of the Act. 


The appellant appealed the decision 
to deny access to part of the record. 


During the mediation/investigation 
Stage of the appeal the scope of the 
appeal was narrowed to the severed 


information contained in Schedule “G”’ 
of the record. 


The Commissioner ordered disclosure 
of Schedule “G” of the record in its 
entirety. He found that the Ministry 
and the third party had failed to satisfy 
the three-part test which must be met 
in order for the information to fall 
within the exemption in subsection 
17(1) of the Act. 


Although the Commissioner found that 
the first two parts of the section 17 test 
were not satisfied, i.e., the informa- 
tion was not of a technical, commer- 
cial or financial nature and was not 
“supplied” to the institution by the 
third party within the meaning of sub- 
section 17(1), his decision was primar- 
ily based on the application of the 
third part of the test. 


The Commissioner stated that in or- 
der to satisfy the third part of the sec- 
tion 17 test, the Ministry and/or third 
party must present evidence that is 
detailed and convincing and must 
describe a set of facts and circumstances 
that would lead to a reasonable expec- 
tation that the harm described in sub- 
sections 17(1)(a) to (c) would occur if 
the information was disclosed. 


In this case, the Commissioner found 
that the evidence presented by the 
Ministry and the third party was insuf- 
ficient to establish a reasonable expec- 
tation of harm resulting from the re- 
lease of the severed information. In 
particular, he found it significant that 
a great deal of the information at issue 
in the appeal was revealed by the 
Ministry, to the public, in its News 
Release of August 27, 1986, announc- 
ing the joint venture. 


SELECTED SUMMARIE 


The following is a selection of summaries of cases which were settled during the investigation 
and mediation stage, where no inquiry was conducted. These particular summaries have been 
chosen because we thought they would be of interest or value. 


Appeal No. 880068 


The appellant applied to the Ontario 
Human Rights Commission request- 
ing all documents relating to his case 
with the Commission. Access to the 
entire file was denied under subsec- 
tion 14(1)(f) of the Act, as the appel- 
lant’s case was under reconsideration. 


In the course of an investigation, the 
appeals officer met with a representa- 
tive of the Commission to review the 
file. After issuing an Appeals Offi- 
cer’s Report which invited written rep- 
resentations respecting the issues iden- 
tified therein, the appeals officer was 
advised that the Commission had re- 
considered its position. The Commis- 
sion offered to release its file subject 
to the non-disclosure ofa legal memo- 
randum and the names of certain per- 
sons which the Commission obtained 
in the course of an investigation. After 
the appeals officer reviewed the mat- 
ter with the appellant, the appellant 
accepted the Commission’s offer of 
settlement and the appeal was resolved. 


Appeal No. 880165 


The appellant applied to the Ministry 
of Municipal Affairs requesting “re- 
lease of a report on industrial lead in 
Brantford commissioned by the mu- 
nicipality and conducted by the firm 
M.M. Dillon Ltd.” The Ministry de- 
nied access to the report. 


The appeal was settled when the City 
of Brantford publicly released the 
report. 


Appeal No. 880111 


The appellant applied to the Ministry 
of Correctional Services requesting 
“separation document #1, original copy 
missing from personnel files:...[and the 
appellant requested to be told]... where 
original #1 copy has been filed, or 
where mentioned copy is now.” The 
Ministry informed the appellant that 
the original of document #1 was for- 
warded to the Ministry of Govern- 
ment Services for processing. The 
appellant was also told that “the origi- 
nal Separation Notice... requested was 
destroyed by the Ministry of Govern- 
ment Services after three months, 
...[therefore] no correction could be 
made to the record.” As such, the re- 
quest was denied. 


The appeals officer contacted the Min- 
istry of Government Services. The 
Supervisor, Support Services confirmed 
that the original document is kept three 
months, and then is microfilmed be- 
fore the original is destroyed. The 
appeals officer informed the appel- 
lant that the original document had 
been microfilmed and that a copy would 
be made available to her on request. 
As a result, the appellant received a 
copy of her original document and the 
appeal was resolved. 


Appeal No. 880045 


The appellant had applied to the Of- 
fice ofthe Chief Election Officer for a 
copy of the voter’s list for his polling 
division. The appellant was refused a 
copy of this list as the Act does not 
apply to the Office of the Chief Elec- 
tion Officer and release of the infor- 
mation in the list would violate pri- 
vacy rights in any event. 


The office of the Commissioner for- 
warded a letter to the appellant con- 
firming that the Act did not apply to 
the Office of the Chief Election Offi- 
cer and advising that his request had 
been transferred to the Archives of 
Ontario which now had custody of the 
voter’s list. The office of the Commis- 
sioner also informed the appellant that 
the names and addresses he sought 
from the record were likely available 
at any branch of the Metropolitan 
Toronto Public Library through a pri- 
vately compiled directory service. 


After investigating, the Commissioner 
sent a letter to the appellant advising 
that his office did not have jurisdiction 
to make an order in this matter. The 
Commissioner informed the appellant 
that, pursuant to subsection 65(1) of 
the Act, records placed in the Archives 
of Ontario by or on behalf of any or- 
ganization other than an “institution” 
are not subject to the Act and the 
Office of the Chief Election Officer is 


not an institution subject to the Act. 


ee 


Appeal No. 880057 


The appellant applied to the Ministry 
of the Attorney General, requesting a 
letter purportedly sent to the Official 
Guardian from the appellant’s lawyer. 
The Ministry advised the appellant 
that access to the record could not be 
provided because the record did not 
exist. 


The appeals officer reviewed the file, 
the entire contents of which had been 
disclosed to the appellant, and con- 
firmed that the file did not contain the 
letter in question. The appeals officer 
enquired into the procedure for open- 
ing files and a file index card was pro- 
duced. This card indicated that both 
the file opening date and the date of 
the first letter on file was subsequent 
to the date of the letter requested by 
the appellant. Permission was granted 
to release a copy of the file index card 
to the appellant. As a result of this in- 
vestigation, the appellant indicated that 
hewas satisfied that no record existed. 
The appellant had previously reviewed 
the lawyer’s file and no letter was lo- 
cated. 


Appeal No. 880077 


The appellant applied to Ontario Hy- 
dro requesting a complete copy of his 
medical file. The institution granted 
access to all medical records except a 
memorandum to file drafted by a doc- 
tor which was withheld pursuant to 
subsection 49(d) of the Freedom of In- 
formation and Protection of Privacy Act, 
1987. 


After extensive discussions between 
the Appeals Officer and the institu- 
tion, the doctor’s memorandum to file 
was released to the appellant. 


Appeal No. 880001 


The appellant applied to the Ministry 
of the Environment requesting nu- 
merous reports, guidelines, polls, cor- 
respondence and minutes of meetings. 
The Ministry released a number of 
these records, some containing sever- 
ances pursuant to sections 12, 13, 15, 
17 and 21 ofthe Act. The appellant ap- 
pealed with respect to the severances 
made to the Minutes of the Pesticides 
Advisory Committee. 


The appeals officer attended meetings 
with officials of the Ministry of the En- 
vironment in which it was recommended 
that the Ministry review its response. 
The Ministry sent the appellant a re- 
vised copy of the minutes with signifi- 
cantly fewer severances. The appel- 
lant confirmed that the appeal was re- 
solved. 


Appeal No. 880155 


The appellant applied to the Ministry 
of Correctional Services requesting ac- 
cess toa report of the Operational Re- 
view Team at the Elgin-Middlesex 
Detention Centre. The head advised 
that the Operational Review Team 
had completed its field work at the 
Elgin-Middlesex Detention Centre in 
January 1988; the report, however, was 
not finalized. The head suggested that 
the appellant re-submit the request 
after the report was completed. 


The institution agreed to treat the 
appellant’s outstanding request as a 
“continuing” request within the mean- 
ing of subsection 24(3) of the Freedom 
of Information and Protection of Pri- 
vacy Act, 1987 and agreed to advise the 
appellant of the anticipated time frame 
for producing the final report and re- 
sponding to the request. 


Appeal No. 880073 


The appellant applied to the Ministry 
of Transportation requesting records 
containing personal information. The 
Ministry gave access to the records 
requested with the exception of 4 pages 
which were withheld pursuant to sec- 
tion 177 of the Highway Traffic Act. 
The records not sent to the appellant 
consisted of his driving record, a memo- 
randum of the medical review section, 
the case study of the medical advisory 
committee, and a photocopy ofa deci- 
sion on an application for a Class D 
Drivers License. 


The appeals officer obtained the part 
of the records not sent to the Appel- 
lant and, after discussion with the F.O.L 
Co-ordinator, the Ministry reassessed 
its position with respect to the release 
of all the records and decided to re- 
lease all of the records to the appel- 
lant. 


Appeal No. 880098 


The appellant applied to the Ministry 
of Transportation requesting “copies 
of all notes, reports, documents, memos, 
correspondence, records, letters and 
communications of any kind relating 
to Lonely Bay Estates...” The Ministry 
permitted access to the entire file ex- 
cept for 26 pages which were exempted 
under sections 13, 17 and 21 of the 
Freedom of Information and Protection 
of Privacy Act, 1987. 


The appeals officer reviewed the sev- 
erances with the Freedom of Informa- 
tion Co-ordinator and the head subse- 
quently decided to release all remain- 
ing documents. 


Appeal No. 880094 


The appellant applied to the Ministry 
of Industry, Trade and Technology 
requesting "a copy of the IDEA Corp. 
portfolio review prepared by Mr. Jack 
Bidell". The Ministry denied access to 
this report under subsection 13(1) of 
the Act stating that "disclosure would 
reveal advice or recommendations of 
a consultant retained by an institu- 
tion". As well, the Ministry cited sub- 
sections 14(1)(a), (b), (f) and 18(1)(c) 
of the Act on the basis of an ongoing 
police investigation and because dis- 
closure "could reasonably be expected 
to prejudice the economic interest of 
an institution". 


Following an investigation and upon 
issuing an Appeals Officer’s Report 
which invited written representations 
respecting the issues identified therein, 
the Commissioner was advised by the 
Ministry that it had reconsidered its 
position and decided to "release to the 
requester a copy of the record requested 
in its entirety". 


Appeal No. 880087 


The appellant applied to the Ontario 
Human Rights Commission request- 
ing copies of witness statements con- 
tained in her complaint file. The insti- 
tution denied access claiming that 
subsection 14(1)(f) of the Freedom of 
Information and Protection of Privacy 
Act, 1987 applied as the appellant’s 
case was under reconsideration pursu- 
ant to section 36 of the Human Rights 
Code, 1981. 


The Appeals Officer reviewed the 
applicability of section 14(1)(f) with 
the Freedom of Information Co-ordi- 
nator. The parties settled the appeal 
on the basis that the witness state- 
ments would be disclosed with the 
names of witnesses severed. 


Appeal No. 880090 


The appellant applied to the Ministry 
of Health requesting access to a state- 
ment as to precisely what services her 
medical doctor had submitted charges 
for. The Ministry disclosed this infor- 
mation apparently with severances. A 
letter from the Ministry indicated that 
the information was subject to sever- 
ance in accordance with section 44 of 
the Health Insurance Act which does 
not allow for the provision of either 
diagnosis or nature of treatment. 


An issue also arose in this appeal with 
respect to the procedures of the Min- 
istry with respect to pick-up of the 
records. Initially, the appellant her- 
self was required to attend at the Min- 
istry’s office with photo ID before the 
Ministry would release the records. 
Finally, after the appellant wrote to 
the Ministry protesting what she felt 
to be unreasonable requirements, the 
Ministry advised that her husband could 
pick up the record if he produced her 
signed consent to do so. 


The appellant appealed both the pro- 
cedures to pick up the record and the 
severances the Ministry planned to 
make. In an attempt to effect settle- 
ment, the appeals officer clarified to 
the appellant that the severances indi- 
cated in the covering letter had, in fact, 
not been made. Inaddition,a problem 
with the quality of the record copy was 
explained to the Appellant. 


The appellant suspects that one of the 
records she feels is missing from the 
file might be found in her OHIP rec- 
ords. The appeals officer requested 
the Ministry conduct a search in this 
area and provide the appellant with a 
response in writing as to the results of 
this search. The appeals officer has 
not been notified as to the result of the 
search. 


Appeal No. 880040 


The appellant applied to the Ministry 
of Education requesting access to a 
report received by the Ministry in late 
1985 or early 1986 concerning a com- 
plaint by the appellant to the Ministry 
about the Sault Ste. Marie Board of 
Education. The Ministry files were re- 
viewed but the report requested was 
not located. The appellant was ad- 
vised that she could not be given ac- 
cess “because the record does not ex- 
ists 


At the suggestion of the appeals offi- 
cer, the Ministry agreed to give the 
appellant access to the documents ob- 
tained in the search of Ministry files. 
The appellant has examined the docu- 
ments and has received copies of sev- 
eral contained in the file. The appel- 
lant has indicated that there is nothing 
more that the Office of the Commis- 
sioner can do for her and that her 
appeal has been resolved. 


Appeal No. 880182 


The appellant applied to the Ministry 
of Agriculture and Food requesting a 
list of dairy processing companies iden- 
tified by inspectors as having prob- 
lems which persisted from one inspec- 
tion to the next. The request included 
names, locations, nature of problems 
and the period over which they ex- 
isted. The Ministry informed the 
appellant that a list of this informa- 
tion did not exist. 


After extensive discussions between 
the Appeals Officer, the appellant and 
the Ministry, the Ministry agreed to 
provide the appellant with notice of 
each hearing conducted to consider 
the license status of a dairy processing 
plant. The appellant was satisfied and 
confirmed that the appeal was resolved. 


Appeal No. 880004 


The Appellant applied to the Ministry 
of Industry, Trade and Technology 
requesting copies of reports, evalu- 
ations, studies and correspondence 
involving an investment by the IDEA 
Innovation Fund Inc. The Ministry 
responded indicating that the request 
affected the interests of third parties. 
These third parties were given an 
opportunity to make representations 
concerning the disclosure of the rec- 
ords. The Appellant was notified that 
a decision would be made with regard 
to disclosure in accordance with sub- 
section 28(4) of the Act. 


The Appellant appealed the decision 
of the Ministry to delay release of the 
records requested. The Appellant 
contended that subsection 28(4) of the 
Act did not apply because one of the 
third parties, a company, no longer 
existed as it had declared bankruptcy 
and its assets had been dispersed by 
the receiver. The Appellant further 
contended that with the dispersal of 
the company assets, the interests of 
the second third party, the receiver, 
would not be affected. 


After discussing the matter with the 
FOI Co-ordinator, the Appeals Offi- 
cer informed the Appellant first, that 
the company had not been dissolved, 
and secondly that the Ministry had 
sent notices to, among others, corpo- 
rations which had purchased assets of 
the corporation that had gone into 
receivership. The Appellant indicated 
that he was satisfied with this reason 
for delay and the appeal was resolved. 


Appeal Nos. 880018 & 880019 


The Appellant applied to the Ministry 
of Community and Social Services and 
to the Ministry of Consumer and Com- 
mercial Relations requesting “any and 
all information” on file pertaining to 
his birth and adoption. The Ministry 
of Community and Social Services in- 
formed the Appellant that the Free- 
dom of Information and Protection of 
Privacy Act, 1987 did not apply to in- 
formation relating to adoptions. 


The request to the Ministry of Con- 
sumer and Commercial Relations was 
sent to the office of the Registrar Gen- 
eral. This office did not process it as a 
freedom of information request due to 
their understanding that the Act did 
not apply to a request for adoption in- 
formation. The office of the Registrar 
General forwarded the request to the 
Adoption Disclosure Registry, Minis- 
try of Community and Social Services. 
The Appellant received a second re- 
sponse from that Ministry stating that 
the Act did not apply to adoption in- 
formation. A booklet was forwarded 
to the Appellant regarding the Adop- 
tion Disclosure Service which explained 
what type of information was available 
and how the Appellant could go about 
obtaining it. 


The Commissioner informed the Ap- 
pellant that he was unable to pursue 
the matter any further due to the fact 
that subsection 158a(5) of the Child 
and Family Services Act, 1984 states 
that the Freedom of Information and 
Protection of Privacy Act, 1987 does 
not apply to information relating to 
adoption. This subsection came into 
force on January 1, 1988. 


Appeal No. 880088 


The appellant applied to the Ministry 
of Health requesting the minutes of 
meetings of the Healing Arts Radia- 
tion Protection Commission from 1986 
until February 1988 in addition to any 
Studies or reports that the Commis- 
sion had undertaken. The Ministry 
disclosed the records with more than 
20 severances under sections 18(g), 
17, 13, 21, 19 and 12(f) of the Freedom 
of Information and Protection of Pri- 
vacy Act, 1987. 


The Appeals Officer requested that 
the Ministry reconsider its position 
with respect to the severances. The 
Freedom of Information Co-ordina- 
tor reduced the number of severances 
to four. One of the remaining sever- 
ances was under section 21 and the 
other three were under section 19 of 
the Act. The appellant accepted this 
and confirmed that the appeal was 
resolved. 


Appeal No. 880205 


The appellant applied to the Ministry 
of Health requesting statements made 
by staff and any other information 
relating to a specific incident. The 
Ministry refused access claiming that 
the records requested might interfere 
with a law enforcement matter or in- 
vestigation pursuant to subsections 
14(1)(a) and (b) of the Freedom of 
Information and Protection of Privacy 
Act, 1987. 


The Ministry did not wish to disclose 
the witness statements until a pre-dis- 
ciplinary hearing had taken place. A 
pre-disciplinary hearing was held and 
it was decided that no charges would 
be brought against the appellant. The 
Ministry released all records after the 
hearing. The appellant confirmed that 
the appeal was resolved. 


Appeal No. 880258 


The appellant, an employee of the 
Ministry, applied to the Ministry of 
Community and Social Services re- 
questing access to his Human Resources 
records. The Ministry granted access 
to the records in full. However, the 
Ministry limited the amount of paid 
time in which the appellant was al- 
lowed to review his records. If further 
time was required by the appellant, he 
was asked to conduct the review on his 
own time. 


In his letter of appeal, the appellant 
indicated that he was denied full and 
proper access to his files held by the 
Ministry. He also requested that all 
supervisory notes held by the Ministry 
be removed. 


The appellant was advised by the 
Appeals Officer that the issue of 
whether the appellant should be al- 
lowed to conduct his review on Minis- 
try or personal time was not an issue 
falling within the Commissioner’s 
jurisdiction. 


With respect to the removal of super- 
visory notes, the Appeals Officer ad- 
vised the appellant to direct his re- 
quest to the Ministry. Until such time 
as a decision was rendered by the 
Ministry, the Commissioner had no 
jurisdiction to entertain the appellant’s 
appeal. 


Appeal No. 880228 


The appellant applied to the Ministry 
of the Environment requesting infor- 
mation regarding a “control order” 
issued by the Ministry to a corpora- 
tion. Among other records, the appel- 
lant specifically requested the reports 
as required in section 13 of the “con- 
trol order” which outlined the prog- 
ress made by the corporation towards 
complying with the order. The Minis- 
try originally denied access under sub- 
section 22(b) of the Freedom of Infor- 
mation and Protection of Privacy Act, 
1987 on the basis that the information 
requested would soon be published. 
Subsequently, subsections 17(1)(a) and 
18(2) of the Act were relied upon. 


As a result of the involvement of an 
Appeals Officer, the Ministry reviewed 
its earlier decision. The Ministry ad- 
vised the corporation involved of its 
intention to release the requested 
records unless the corporation appealed 
this decision to release within 30 days. 
The corporation advised the Ministry 
that it did not intend to appeal the 
decision to release the records in ques- 
tion and the records were released. 


Appeal No. 880027 


The Appellant applied to the Ministry 
of Labour requesting the Industrial 
Health and Safety Branch file relating 
to his former employer for the period 
of May 8, 1982 to January 1983. The 
Ministry forwarded a copy of the file 
with severances on one document 
pursuant to subsection 21(1) of the 
Act. The words severed identified an 
occupation which was mentioned three 
times. The Freedom of Information 
Co-ordinator explained that she sev- 
ered this word because she thought 
that disclosure might enable someone 
to identify this person. 


The Appeals Officer reviewed the 
document which contained the sever- 
ances. Several attempts were made 
through letters and with the assistance 
ofa translator to explain to the Appel- 
lant that the information he sought 
was not contained in the three words 
severed from the record. He eventu- 
ally attended the Office of the Com- 
missioner with a relative who assisted 
in translation. At that time, the appel- 
lant indicated that he understood the 
explanation given and that his appeal 
had been resolved. 


Appeal No. 880184 


The appellant, a retired employee of 
Ontario Hydro, applied to Ontario 
Hydro requesting his personnel file. 
The institution granted partial access 
severing certain portions of the rec- 
ords pursuant to subsection 49(1)(b) 
of the Freedom of Information and Pro- 
tection of Privacy Act, 1987 because 
there were references to retirement 
benefits of other retired workers. 


In 1983, shortly after the appellant 
had retired, the file had been purged of 
all information other than that con- 
cerning ongoing pension benefits and 
insurance matters. The Appeals Offi- 
cer explained to the appellant that 
there were no comments in his file 
about job performance or similar 
matters. The Appeals Officer described, 
in a general way, what had been sev- 
ered and the appellant indicated that 
he was not concerned with these mat- 
ters. The appellant confirmed that the 
appeal was resolved. 


Appeal No. 880208 


The appellant applied to the Ministry 
of Health requesting personal records 
indicating medication received, pro- 
cedures performed, conclusions drawn 
and all findings from five hospitals 
dating from 1970 to the present. The 
Ministry informed the appellant that 
this information was not contained in 
OHIP files. The appellant was in- 
formed by the Ministry that OHIP did 
have a diagnostic code for billing pur- 
poses but disclosure of this informa- 
tion was denied pursuant tosection 44 
of the Health Care Accessibility Act 
claiming that this section was a “confi- 
dentiality provision” under section 67 
of the Freedom of Information and Pro- 
tection of Privacy Act, 1987. 


The Appeals Officer clarified the type 
of information which the appellant 
was seeking. The Freedom of Infor- 
mation Co-ordinator advised the ap- 
pellant that this information would be 


in the hospital records and/or treating 
physician’s files. The appellant was 
advised to try to obtain this informa- 
tion from the hospitals or from his 
doctors. The Appeals Officer advised 
the appellant that neither of these 
entities fell within the Information and 
Privacy Commissioner’s jurisdiction. 
The appellant was further advised that 
the Ministry could provide him with a 
list of dates he received service, the 
treating physician and the amount paid 
by OHIP. The appellant was content 
to receive whatever the Ministry could 
provide him. It was agreed that the 
Ministry would send the appellant a 
letter explaining the type of informa- 
tion they had and providing a personal 
information request form. The appel- 
lant confirmed that the appeal was re- 
solved. 
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It has been two years since the Freedom of Infor- 
mation and Protection of Privacy Act, 1987 came 
into effect for ministries in Ontario. In my first 
annual report, I discussed the events of our 
first year of operation, — the organizational _ 
and administrative matters that occupied so 
much of our fime. 


At the end of our second year, I am gratified at 
the smoothness with which the legislation is ~ 
being administered. Both in our agency and in 
the various ministries, agencies, boards and. 


commissions, freedom of information and pro- | 


tection of privacy issues are being addressed 
with sensitivity and skill. 


. The co-operation from staff at the Freedom of 
Information and Privacy Branch of Manage- 
ment Board of Cabinet has been excellent. Fur- 
thermore, the continuation of our positive 
working relationship with the many Freedom 
of Information and Privacy Co-ordinators 
across the provincial government has been a 
highlight of our success. 


A great deal of progress has occurred within 
the Commissioner’s office during the past. 
year. The automation of all systems in the of- 
fice, and the development of considerable re- 
search capacity have added to our ability to 
address complex. and difficult issues. 


In the course of the appeals process, we exam- 
ined hundreds of matters, reviewed countless 


submissions and decided many issues. In total, 


102 orders were issued in 1989 and many other 
appeals were resolved through the mediation 
process. The summaries of appeals decided by 
this office have formed a considerable body of 
precedent that is of general value in interpret- 
ing the Act. The summaries of settled cases 

. have also become an invaluable aid in inter- 


preting the Act. These summaries, which are 


issued regularly throughout the year, have 


been consolidated and are now being pub- 
lished under separate cover as Volume Two to 
this zepore: 


Freedom of information and protection of pri- 
vacy will expand to cover local government 
agencies across Ontario in January 1991. Our 
office has spent considerable time preparing to 
meet the challenge that an additional 3,000 in- 
stitutions will bring to our work. 


_ We have undertaken an organizational review 


— this report discusses some of the details, 
most of which will be in place by January 1, 
TOON, 


We are looking forward to the implementation 


of the Municipal Freedom of Information and Pro- 


tection of Privacy Act, 1989, and the challenges 
it will bring. Administering the Freedom of In- 
formation and Protection of Privacy Act, 1987 
continues to be demanding, but we are confi- 
dent that our efforts will be rewarded by 
greater understanding and acceptance of the 


' legislation. 
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From a set of principles enunciated by the 
Commission on Freedom of Information and 
Individual Privacy (the “Williams Commis- 
sion”) in the early 1980s, the concepts of access 
to government-held information and protec- 
tion of personal privacy have been codified in 
Ontario’s Freedom of Information and Protection 
of Privacy Act, 1987. Chief among these prin- 
ciples is the integration of both the concepts in 
one statute. 


One of the challenges facing the Information 
and Privacy Commissioner is to uphold these’ 
separate values and to strike the proper bal- 
ance, when necessary, between the public’s 


right to know and an individual’s right to con- - 


fidentiality of personal information. 


The Act requires government institutions to 
make initial determinations regarding the 
proper application of the law. However, the 
Act also recognizes that these decisions are 
sometimes difficult and complex, and that, in 
the words of the Act: “decisions on the disclo- 
sure of government information should be re- 
viewed independently of government.” The 
Act gives this responsibility to the Commis- 
sioner, and to ensure his independence, the 


Commissioner is made an Officer of the Legis- 


lature, reporting directly to the Assembly. 


One of the Commissioner’s key functions is to 
receive and consider appeals from members of 
the public who have been refused access to 
government of Ontario general records, or 
have been denied access to their own personal 
information. Any decision made by a head 
under the Act may be appealed to the Com- 
missioner. 


The Act also recognizes that the adequate pro- 
tection of personal privacy is contingent on 
government institutions conforming to certain 
standards regarding the collection, storage, 
dissemination and ultimate disposal of per- 
sonal information. The Commissioner is re- 
sponsible for ensuring adherence to the stan- 
dards set by the Act and its regulations. If he 
finds, as a result of an investigation, that a 
government institution’s personal information 
practices contravene the Act, the Commis- 
sioner is empowered to order the institution to 
cease a collection practice, or.to destroy rec- 
ords containing personal information. 


The Act also gives the Commissioner an advi- 
sory role. Whenever proposed legislation or 
new government programs include provisions 
with privacy protection implications, the Com- 
missioner can offer his comments. 


The experience of other jurisdictions indicates 
that the effectiveness of the rights granted un- 
der freedom of information and privacy legis- 
lation is directly related to the public’s know]l- 
edge of those rights. To ensure public aware- 
ness, Ontario’s Commissioner is authorized to 
conduct public education programs and pro- 
vide information on the Commissioner’s role 
and activities. 


The Commissioner can also conduct research 
on any matter relating to the purposes of the 
Act. Because we live in what can accurately be 
characterized as “the information society”, 
innovative technologies continue to expand 
the role of information as a commercial, scien- 


tific and social decision-making tool. Although 


there are widely accepted benefits to this kind 
of technological advancement, the Act recog- 
nizes the need to carefully monitor and assess 
the impact these changes will have on personal 
privacy and access to information. 


Finally, the Act recognizes the value of active 
public participation in the-implementation of 
rights established by the law, by allowing 
members of the public to make complaints and 
express opinions regarding the operation of 
the legislation. 


a 


RGANIZATION 


Ne 


In 1989, the Office of the Information and Pri- ' 
vacy Commissioner consisted of three 
Branches - Corporate Services; Legal BETWCes; 
and Compliance. 


‘Commissioner’s Office 


During 1989, the Commissioner was actively 
involved in all aspects of the Office’s adminis- 
trative and operational development. As the 
agency’s chief executive officer, he provided 

overall administrative and policy direction, 

though day to day matters were delegated to 
the agency’s three branch Directors, who re- 
ported to the Commissioner. 


In 1989, 102 orders were processed by the 
Commissioner's office. Beginning in 1990, con- 
ducting inquiries and issuing orders will be 
shared with an Assistant Commissioner. 


The Commissioner’s office continued to de- 
velop good relations with the Freedom of In- 
formation and Privacy Branch of Management 
Board of Cabinet on a broad range of issues, 
including legislation dealing with confidential- 
ity provisions in other statutes; municipal free- 
dom of information and protection of privacy 
legislation and related bills. When these bills 
were referred to the Standing Committees on | 
the Legislative Assembly and Administration 

_ of Justice, the Commissioner’s office partici- 
pated in the committees’ deliberations. At the . 
same time, the office continued its activities 
with various offices and departments of the 
Office of the Assembly and the Board of Inter- 
nal Economy. 


During the latter half of 1989, the Commis- 
sioner initiated discussions on the impact to 
the agency of the expansion of access and pro- 
tection of privacy legislation to local govern- 
ment bodies. The results of that discussion led 
to the selection of Touche Ross, management 
consultants, to undertake an organizational 
review of the agency. Based on their recom- 
mendations, the Office will adopt a new or- 
ganizational structure for 1990. 


The Commissioner’s staff continued to consist . 
of an executive assistant, a senior policy advi- 


-sor and an administrative assistant. 


Corporate Services 


Administration 


This branch’s activities in 1989 included super- 
vising the hiring of new staff for the other de-- 
partments, and its own growth in response to 
added responsibilities. To assist the Director of 
Corporate Services, a Manager of Administra- 
tion was hired to deal with the various support 
services, including purchasing, equipment 
maintenance, printing, office leasing and office 
security. In addition, the branch continued to 


‘prepare, administer and monitor the agency 


budget and conduct financial analyses. Over 
the course of the year, the Director took on 
added operational responsibilities in the ap- 
peals and compliance areas. . 


The branch continued to be the principal con- 
tact for the various offices and departments of 


the Office of the Assembly, as well as the 


Board of Internal Economy. 


Communications 


The Communications branch welcomed a new ~ 
Manager during the summer of 1989, who pre- 
pared a communications and outreach plan for - 
1990. One of the main emphases -will be on the 
training of local government officials as they 


‘prepare for the 1991 implementation of the 


Municipal Freedom of Information and Protection 
of Privacy Act, 1989. The branch will be con- 
ducting its municipal outreach program in 
conjunction with Management Board of Cabi- 


. net, participating in the latter’s awareness ses- 


sions for local government bodies. 


The branch was also responsible for handling 
all information calls from members of the gen- 
eral public, and for providing French language 
services to the agency. 


Legal Services 


During 1989, Legal Services provided all re- 
quired legal support to the agency, and was 
also responsible for processing appeals made 
to the Commissioner under the Act. It con- 
sisted of two units, headed by a Director. 


Appeals 


The Appeals unit consists of a Manager and 11 
Appeals Officers. The unit is responsible for 
processing appeals filed under the Act, which 
involve denial of access to general records, 
third party information, access to personal 

_. information, or correction of personal informa- 
~ tion on file with the Bees 


Staff deal directly with appellants and various 


government institutions in an attempt to medi- . 


ate settlements of issues arising in the appeals, 
and also assist with cases which proceed to the 
inquiry stage. 


Legal Services 


The Legal Services unit provides opinions and 
other general legal services for the agency. 
Duties include the analysis of comparative 
legislation in other jurisdictions; reviewing 
relevant court decisions; preparing commen- 
taries on emerging information and privacy 
issues, and providing legal opinions to Ap- 
peals Officers and Compliance Officers on is- 
sues arising in the context of appeals, investi- 
gations and reviews. 


Compliance 


- The Compliance branch is primarily involved 
with ensuring that provincial institutions com- 
ply with the various provisions of the Act. In- 


vestigations conducted by this branch deal 


with both access to information and privacy 


protection. The branch consists of three units, 


-and is headed by a Director. 


‘Compliance Investigations and Reviews 


The Act requires that Ontario government in- 
stitutions adhere to certain standards and 

practices intended to protect the integrity of 
personal information in the custody and con- 
trol of these institutions. The compliance unit 


' is responsible for ensuring that institutions 


properly discharge this responsibility. 


The-unit consists of a Manager and four Com- 
pliance Officers, who investigate compliance 
issues arising either in the context of an appeal — 
or as a result of a complaint from a.member of 
the public. The unit also monitors government 
policies dealing with the collection and dis- | 
posal of personal records, and provides advice 


‘and consultation on the privacy implications. 


of existing or planned computer systems in 
various government institutions. 


In its second year of operation, the compliance 
unit concentrated on developing and imple- 
menting review practices and procedures ap- 
plicable to the context of privacy protection, 
and began to conduct a number of reviews and 
investigations into specific institutional prac- 
tices. 


Systems 


The Computer Systems unit is responsible for 
the development, implementation and ongo- 
ing administration of the agency’s computer- 
related requirements. During the first year of 
operation, this unit designed and introduced a 
computerized tracking system for external 
users, several databases for internal use, auto- 
mated reports and other related projects, all of 
which operate on a local area network. The 
agency’s word and data processing require- ° 
ments are also handled by this unit. 


Research and Statistics 


The Research and Statistics unit provides re- 
search support and program evaluation for 
various aspects of the Commissioner’s man- 
date. Over the past year, the unit’s main focus 
has been monitoring data collection tech- 
niques used by all scheduled institutions, to 
ensure consistency of methodology in the vari- 


ous reporting requirements outlined in the Act. 


The unit has also been involved in other re- 
search-related activities including designing’ 
forms, surveys and questionnaires; a detailed | 
study and analysis of trends, methodologies 
and information practices of government insti- 
tutions; developing effective procedures for 
the compilation and tracking of information 
throughout the government; reviewing rele- 
vant literature; and collecting and compiling 
statistical data from all scheduled institutions 
for their inclusion in the Commissioner’s An- 
nual Report. 


Reorganization 


On January 1, 1991, some 3,000 local govern- 
ment bodies will come under the Municipal 
Freedom of Information and Protection of Privacy 
Act, 1989. As with the provincial Act, the Infor- 
mation and Privacy Commissioner is the 
agency to which the public can appeal when a 
request for access to records or personal infor- . 
mation is refused, or if they wish to complain 
about an invasion of personal privacy. 


The impact on the Commissioner’s Office of 
another level of government will be signifi- 
cant. All the roles and responsibilities assigned 
to the Commissioner under the provincial Act 
are duplicated under the municipal Act. For 
the Commissioner’s Office to be able to fulfil 
its multiple mandates in relation to both levels 
of government, the Office will need to be or- 
ganized in the most effective manner possible. 
Recognizing this objective, a management con- 
sultant was hired to review the Office’s exist- 
ing administrative and institutional arrange- 
ments to determine whether any changes 
should be made as a result of the expanded 
mandate in 1991. 


Accordingly, the consultant conducted an or- 
ganizational review during the summer and 
fall of 1989 and submitted a report recom- 
mending significant changes. Those changes 
were completed in early 1990, and will be out- 
lined in next year’s Annual Report. 
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PRACTICES AND PROCEDURES 


_ The Appeal Process 


The 1988 Annual Report described some of the 
unusual features of the’ Act, in particular the 
fact that the Statutory Powers Procedure Act 
does not apply to the Commissioner's appeal 
procedures. This does not mean, however, 
that the Commissioner has absolute discretion 
to determine the inquiry process. Section 52 of 
the Freedom of Information and Protection of Pri- 
vacy Act, 1987, in addition to setting out the - 
powers of the Commissioner during an in- -_ 
quiry, also contains several provisions relating 
to the procedural rights of persons participat- 
ing.in an inquiry. 


For example, anyone involved in an inquiry 
may be represented by counsel or an agent. 
Also, the appellant, the head, and any affected 


party must be provided with an opportunity to. 


make representations to the Commissioner, 
although the form of those representations is 
left to the discretion of the Commissioner. Sec- 
tion 52 also provides that no person is entitled 

_ to be present during, or to have access to or to 
comment on representations made to the Com- 


missioner by any other person. Moreover, the ~~ 


section permits an inquiry to be conducted in 
private, at the Commissioner’s discretion. 


The Act gives the Commissioner considerable 
latitude in devising procedures, and the design 
of these procedures is necessarily shaped by 
the special nature of the issues and decisions 
the Commissioner is required to make. For 
example, some appeals involve disputes relat- 


' ing to records containing personal information . 


or records under consideration by the Execu- - 
tive Council. Both of these types of records are 
exempt from disclosure under the Act. 


If the contents of any such records were dis- 
closed to the public during an inquiry, this 
would render the exemption and the appeal 
meaningless, so it is necessary to design proce- 
dures which address these unique issues while 
at the same time upholding the basic prin- 
ciples of fairness. 


_ Apart from the procedural rights mentioned 


above, and the requirement that following 
unsuccessful mediation an appeal shall pro- 
ceed to an inquiry, the Act is largely silent as to 
how the appeal process should work and what 
procedures the Commissioner should employ. 
While the procedures followed during the ap- 
peal. process will continue to evolve as the 
Commissioner’s Office gains more experience, 
they will always be guided by the overall prin- 
ciple of fairness. 


What follows is an outline of the appeal proc- 
ess, from the mediation stage through to. an 
inquiry and a binding order. 


Subsection 50(1) of the Act gives a person who 
has made a request for: 


(a) access to general records; 

(b) access to personal information; or 

(c) correction of personal information; 

the right to appeal any decision of a head un- 


der the Act to the Commissioner. A third 
party who has been given notice of a request 


‘for access to general records also has a right of 


appeal by the Commissioner. | 


The requester has 30 days after notice of the 
decision was given by the head to file a written 


‘notice of appeal with the Commissioner. After 


an appeal is filed, the head of the institution 
and any affected persons are notified of the 


appeal. 


‘It is the Commissioner’s practice to stents to 
~ mediate all appeals, although in exceptional 


circumstances an appeal may proceed directly 
to an inquiry. An Appeals Officer is assigned 

to the case. Where access to a particular record 
is in dispute, the Appeals Officer will review ~ 
the record and.attempt to mediate a settlement 
between the parties. - The Appeals Officer as- 

certains the issues arising from the appeal and 
determines the respective positions of the par- 
ties. The Appeals Officer will contact both the 
appellant and the government representative 


. to ensure there are no misunderstandings. If 
settlement is not possible or only partially suc- 
cessful, the appeal proceeds to an inquiry. The 

_ Appeals Officer prepares a report which sets 

out the facts and issues arising from the ap- 

peal. . 


A formal Notice of Inquiry is sent to all parties, 


together with a copy of the Appeals Officer’s 
Report. The parties are advised of their right 
to make representations to the Commissioner 
with respect to the issues arising from the ap- 
peal, and although the Appeals Officer’s Re- 
port attempts to identify all relevant issues, it 
is made clear to the parties that they are free to 
address any other issues in their representa- 
tions. — 


The Commissioner’s normal practice is to re- ‘ 
quire written submissions, and the parties are 
provided with a reasonable period of time to- 
prepare their representations. 


The representations of the parties are reviewed 
and analyzed, and when the Commissioner 
has all the necessary information, he prepares 
a written order disposing of all issues in the 


appeal. A copy of the Commissioner's Order is _ 


sent to each party. The order is also summa- 
‘ rized and published in the agency’s Summa- 
ries of Appeals, which are distributed regu- 
larly. 


The Compliance. Function 


The Act requires the Commissioner to under- 
take an annual review of the effectiveness of 
the Act, and to assess the extent to which On- 
tario government institutions are complying - 
with the Act’s provisions. After completing 
this review, the Commissioner is authorized to 
make recommendations regarding the prac- 
tices of individual ministries and agencies. 


To discharge these responsibilities, the Com- 
missioner must investigate, monitor, assess, 
evaluate, review and generally oversee how 
various institutions have ee the Act 
and its regulations. 


The Commissioner’s compliance function op- 
erates at two levels. 


First, the Commissioner has a general respon- 
sibility for ensuring that government institu- 
tions are complying with the Act as a whole. 
The scope of this responsibility encompasses 
matters such as compliance with statistical 
reporting requirements; proper processing of 
requests for information, and a wide range of 
records management issues. 


On a more specific level, the Commissioner 
must satisfy himself that institutions have 


complied with those sections of the Act that 


seek to “protect the privacy of individuals 
with respect to personal information about 
themselves held by institutions and to provide 
individuals with a right of access to that infor- 


“mation.” 


The Act establishes certain requirements deal- 
ing with the collection, retention, use, disclo- 
sure, disposal and security of personal infor- 
mation. In addition, Management Board of 
Cabinet is responsible for ensuring that regula- 
tions are in place which establish uniform ad- 
ministrative standards in each of the above- 


. mentioned areas. 


The Compliance branch of the Commissioner’s 
Office becomes involved when a public com- 
plaint has been received by the Office, when 
an appeal raises compliance or privacy issues, 
or when the Commissioner determines that a 


_ particular issue warrants investigation. 


In instances where complaints are filed by 


* members of the public, a Compliance Investi- 


gator will contact both the complainant and 
representatives of the institution to explore the 
issues raised in the complaint. A report is sent 
to both the complainant and the institution. 
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Appeals often involve a number of issues be- 
sides the denial of a request for access. These 
issues could include compliance concerns:such 
as the manner in which personal information 
can be retrieved, or the extent to which an in- 
stitution is complying with the Act. A compli- 
ance issue could be limited to one specific as- 
pect of the operation of the institution or could 
have ministry-wide implications. In either 
case, Compliance Investigators are directed to 


conduct a thorough review of the institution’s 


practices and procedures, and to report their 
findings to the Commissioner. 


The Compliance branch is also involved in sys- 
tematic reviews of various institutions where 
problems have been identified or where a par- 
ticular ministry or agency recognizes the need 
to evaluate and perhaps change its administra- 
tive and records management practices in or- 
der to comply with the provisions of the Act. 
Because the Act has imposed new standards 
and practices for all government institutions to 
follow, many ministries and agencies are re- 
viewing their procedures and practices. The 
Compliance branch is available to assist in this 
process. : 


The systematic reviews conducted by the 
Compliance branch focus on such matters as 
record keeping practices, security systems, and 
the various storage, retrieval and disposal 
practices used by institutions in dealing with 
the personal information in their custody and 
control. Wi oo 


In some cases, an investigation or review could 
result in. recommendations by the Commis- 
sioner that a particular institution change its 
practices and procedures in order to comply 
with the Act. In more serious cases, the Com- 
missioner might order an institution to cease a 
collection practice, or to destroy collections of 


_personal information that contravene the Act. 


If such an order is being considered, subsec- 
tion 59(b) of the Act requires that the head of 
the institution be first provided with an oppor- 
tunity to present arguments to the Commis- 
sioner. 


GECTIO 


Subsection 58(2) of the Act requires the Com- 
missioner to undertake a comprehensive re- 
view of the effectiveness of the Act in provid- 
ing access to information and protection of 
personal privacy. This subsection further 
stipulates that at least three matters must be 

. included in the Commissioner’s review, 
namely: 


ea summary of the nature and ultimate reso- 
lution of appeals; 


* an assessment of the extent to which institu- 
tions are complying with the Act; and 


e the Commissioner’s recommendations re- 
garding practices of particular institutions 
and proposed revisions to the Act aa regu- 
lations. 


These matters will be dealt with separately in 
this section of the Annual Report. 


The wording of subsection 58(2) suggests that 
the Commissioner’s review need not necessar- 
ily be restricted to the three matters listed 
above. Rather, all relevant and pertinent mat- 
ters should be included, in order that the Com- 
-missioner’s Annual Report comprise a oe 
hensive review of the Act. 


To appreciate the effectiveness of any new leg- 
islation, it is often useful to look at the new 
provisions in the context of what preceded it. 


Before the Freedom of Information and the Protec- 
tion of Privacy Act, 1987 came into force on 
January 1, 1988, access to government informa- 
tion in Ontario was largely discretionary. It 
was up to individual ministers to decide 
whether the public interest warranted the re- 
lease of specific records or information, and, as 
the Williams Commission discovered, this re- 
sulted in inconsistent and ad hoc practices. 
The public had no legal right to ask for, let 
alone receive, government information, and 
the civil service oath of secrecy acted as a fur- 
ther disincentive to disclosure of records in the 
custody and control of the provincial govern- 
ment bureaucracy. 


N58 (2): EFFECTIVENESS REVIEW 
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This tradition of official secrecy was quite un- 
derstandable, since it was inherited from Great 
Britain as part of our constitutional heritage. 
However, it is fair to say that, prior to the pas- 
sage of the Act in 1987, principles of secrecy 
were deeply entrenched at all levels of the On- 
tario government. 


In passing the Freedom of Information and Protec- 
tion of Privacy Act, 1987 the Ontario Legislature 
broke with this inherited tradition, and, for the 
first time, gave the public a legal right of ac- 
cess to government records and to their own 
personal information.. This right to physical 
access alone, however, will not achieve all of 
the Act’s goals and objectives. In the long run, 
the success of the Act will be measured in part 
on the basis of how well it has succeeded in 
changing the attitudes of government officials 
‘as custodians of information. The effective- 


_ness of the Act, therefore, must be measured in 


qualitative as well as quantitative terms. 


In the following pages, statistical data along 
with other interpretive material will be pre- 
sented. The aim of this presentation is to pro- 
vide a comprehensive review of the Act in its 
second year of operation. 


Summary of the Nature and — 
Ultimate Resolution of Appeals 


Subsection 58(2)(a) of the Act requires the 
Commissioner to summarize the nature and 
ultimate resolution of appeals. This summary 
is intended to provide an overview of the ap- 
peal process at both the mediation and inquiry 
stages. 


In order to provide the proper context for ana- 
lysing the.appeal process, it is necessary to 
begin by looking at the initial requests for gen- 
eral records or personal information made to 
the various ministries and agencies covered by 
the Act. The statistical material provided be- 
low, has been gathered from Ontario govern- 
ment institutions pursuant to section 34 of the 
Act, which requires heads of institutions to 


e 


report the following matters to the Commis- 
sioner: 


(a) the number of requests for access to records 
made to the institution; 


(b) the number of refusals by the head to dis- 
close a record, the provisions of this Act under 
which disclosure was refused, and the number 
of occasions on which each provision was in- 
voked; 


(c) for each provision of this Act in respect of 
which.an appeal of a decision of a head has 
been commenced, the number of appeals com- 
menced; 


(d) the number of uses or purposes for which 
personal information is disclosed where the 
use or purpose is not included in the state- 
ments of uses and purposes set forth under 
clauses 45(d) and (e); 


(e) the amount of fees collected by the institu- 
tion under section 57; and 


.(f) any other information indicating an effort _ 
by. the institution to put into practice the pur-- 


poses of this Act. 


Statistics Relating to Requests 
Received by Ministries 
and Agencies 


Each year, the various ministries and agencies 
report to the Commissioner, providing infor- 
mation on the general record, personal infor- 
mation and correction requests received and 
the actions taken to resolve those requests. 


As in 1988, 100 per cent of the institutions 


listed in the schedule to the Freedom of Informa- ° 


tion and Protection of Privacy Act, 1987.com- 
pleted and submitted a report of activities in 
1989. Once received by the Commissioner, 
these reports were checked for internal consis- 
tency and any discrepancies were rectified. 
However, some inconsistencies became evi- 


- dent once the data had been aggregated and 


prepared in tabular format. Wherever possible 
these inconsistencies have been resolved, but - 


because of the various interpretations possible ~ 
in the accounting process some may remain. 
Where a discrepancy exists which cannot be 
resolved, the figures supplied by the institu- 
tions have been assumed to be accurate.: 


In all, provincial institutions received 8,757 re- 


quests under the Freedom of Information and 
Protection of Privacy Act, 1987. Of these, 5,980 
were for general records, 2,684 were for per- 


. sonal information and 93 were for corrections 


(Table 1). 


As reported by the institutions, the vast major- 
ity of requests were answered during 1989 and 
only a small proportion were carried over into . 
1990. Among general record requests, 5,549 
were completed and 355 carried over. Among 
personal information requests 2,696 were com- 
pleted and 124 carried over. Among correction | 
requests all 93 were completed in 1989 

(Table 1). 


The overall rate of completion of 95.2 per. cent 
in 1989 compares quite favourably with the 
rate of 89.0 per cent, achieved in 1988, even 
though the volume of requests had almost 
doubled from 1988’s 4,784 (Table 9). Because 


data fluctuates naturally from year-to year, 


there will be increases and decreases in the 
numbers that occur simply by chance. Com- 
parison between two adjacent years can be 
misleading and result in erroneous conclu- . 
sions. This is particularly true if those two 
years are at the beginning of a new process 
when many activities and procedures are still 
evolving. Only after a number of “stable” 
years do trends start to emerge and forecasts 
become possible. 


There were almost twice as many requests for 
general records as for personal information in . 


' 1989, a change from the virtually even split 


seen in 1988 (Table 9). To a large extent the 
difference can be accourtted for by a change in 
the proportions of requests reported by one 
ministry, the Ministry of Revenue. From 170 
general record requests and 616 personal infor- 
mation requests in 1988; the Ministry of Reve- 
nue reported receiving 3,044 general record 


requests and 88 personal information requests 


in 1989 Year Totals provided in (Table 10). 


“Most of the requests made in 1989 were made 


to ministries. The greatest number of requests ~ 


was reported by the Ministry of Revenue fol- 


lowed by the Ministry of Correctional Services, © 


- the Ministry of Community and Social Services 
- and the Ministry of Health. These four minis- 
tries accounted for just over 50 per cent of re- 
quests received by ministries and just over 70 
per cent of all requests. These four ministries . 
also received the highest number of requests in 
_ 1988 (Table 10). 


Among provincial agencies, the Workers’ 
Compensation Board received the most re- 
quests, followed by the Liquor Control Board 
of Ontario, Ontario Hydro and the Archives of 
Ontario. Although requests to these four 
agencies accounted for approximately 75 per 
cent of requests made to agencies, they ac- 
counted for just under 20 per cent of all re- 
quests (Table 10).. 


‘Time Taken to Complete Requests 


Most-requests were completed within the 30 
days allowed by the legislation (Table 2). 
Among general record requests, 81.5 per cent 
were completed within 30 days, and 89.8 per 
cent of personal information requests were 
completed within 30 days. Only 1.6 percent of 


_all requests required 121 days or more to com- _ 


plete. This is an improvement over 1988, 
when 74.0 per cent of general record requests 
and 85.5 per cent of personal information re- 
quests were completed within 30 days (Table 
1): ite 


In the majority of cases (71.4 per cent of gen- 
eral record requests, 69.4 per cent of personal 
information requests, 70.8 per cent of all re- 
quests) allrequested information was disclosed 
(Table 3 and Figure 1 on page 11). Ina further 
15.6 per cent of all requests, at least part of the 
requested information was disclosed. When 
information was refused it was most fre- 
quently done for protection of personal pri- 
_vacy (Table 4); Section 21 of the Freedom of In- 


formation and Protection of Privacy Act, 1987 in 
the case of general records and Section 49 in 
the case of personal information. The next 
most frequently applied exemption for both 
types of requests was Section 14 for law en- 
forcement purposes. 
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Correction Requests 


There was a marked increase in the number of 
correction requests in 1989, to 93 from 13 the 
year before(Table 13). Most of these requests 
were refused (85 of 93), resulting in 59 state- 
ments of disagreement being attached to rec- 
ords and 58 notifications of the statement of 
disagreement sent to persons who had come in 
contact with the records involved (Table 5). 


Fee Estimates and Waivers 


As part of their reports to the Commissioner, 
ministries and agencies also provide informa- 
tion on the fees collected and waived during 


15 


16 


the process of fulfilling requests. For 540 gen- 
eral record requests and 19 personal informa- 
tion requests a fee was collected in 1989 (Table 
6). In all, the ministries and agencies devel- 
oped fee estimates for 1174 requests. Of these, 


_ 607 had the fee waived in whole and 8 had the 


fee waived at least in part. Waiving of the fee 


was more likely to occur for personal informa- " 


tion requests than for general record requests 
(90.4 per cent versus 43.9 per cent respectively) 


For the general record requests, a total of 
$55,773.44 in fees were collected, and $770.95 
was collected for personal information re- 
quests (Table 6). For general records and per- 
sonal information requests for which fees were 
asked, the average fees.collected were $101.78 
and $40.58 respectively. For the two types of . 
requests combined a total of $10,634.09 was 
waived. 


Reasons for the Collection of Fees 


The most frequent reason for charging a fee 
was for reproduction costs (41.0 per cent of all 
reasons for fee collection), with shipping and 
preparation of the material as the next two 


most frequent reasons for fee charges (Table 7). © 


Categories of Requesters 


The Freedom of Information and Privacy Co- 
ordinators completing the year-end reports to 
the Commissioner were also asked to.catego- 
rize the type of requester involved in each re- 
quest (Table 8). This was a subjective judge- _ 
ment on the part of the coordinators but it is © 
useful for the purposes of developing educa- 
tion and out-reach programs. For almost 40 
per cent of the requests the coordinators were 
not able to provide this information. General 
record requests in particular were not often 


-identified as to source (54.6 per cent). 


However, only 5.3 per cent of personal infor- 
mation requests were not classified. In cases 
where the information was provided, individ- 


ual requesters made up the bulk of the sources - 


of requests. Virtually all personal information 
requests (94.3 per cent) were made by indi- 
viduals, while 52.4 per cent of general record 


requests, for which a source type could be 


identified, were made by individuals. 


_ TABLE 1/ TYPES OF REQUESTS FOR ACCESS 


REQUESTS REQUESTS . CARRIED OVER 
RECEIVED COMPLETED TO 1990 
No. % No. % No. % 
General records 5980 | 68.3 5549 66.6 355 74.1 
Personal information 2684 erat ae 30.6 2696 32.3 124 25.9 
Corrections " 93 wale an 93 ; 1.1 0 0.0. 


Total 8757 100.0 8338 100.0 479 100.0 


TABLE 2 / TIME TAKEN TO COMPLETE REQUESTS 


GENERAL _ PERSONAL ~ TOTAR 

RECORDS _ INFORMATION REQUESTS 

No. % No. % No. ; % 
1-30 days 4522 Sipe 2421 89.8 6943 84.2 
31-60 days 601 10.8 203 25 804. 9.8 
61-90 days. ear 3.1 BO 1.9 221 ie: 
91-120 days 132 2A 12 A 144 Ly 
121 days or more Ip-sipye 22 10 ee 133 1.6 


Total 5549 100.0 2696 100.0 8245 100.0 


* This table excludes correction requests. (The information regarding time to completion was not collected for correction 


requests.) 
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TABLE 3 / DISPOSITIONS OF REQUESTS 


GENERAL 


PERSONAL TOTAL 
RECORDS INFORMATION REQUESTS 
INOa % No. % No. % 
All disclosed ae) aaag62 71.4 1872 69.4 5834 70.8 
Disclosed in part 639 115 644 23.8 1283 156 
Nothing disclosed 595 10.7 125 46 720 8.7 
Withdrawn/abandoned —- 347 63 48. 18 395 4.8 
Refused to confirm/ deny. 6 0.1 We | 0.3 13° 0.2 
Total | 5549 100.0 2696 99.9 8245 100.1 


* Dispositions of correction requests are given separately (Table 6). 


I ae aera [| 


TABLE 4 / EXEMPTIONS INVOKED 


GENERAL - PERSONAL TOTAL 


RECORDS INFORMATION 
No. «12% No. pa tsyo No. % 
Section 12 - cabinet records 68 . 4.7 IE 2 0.1. 70 2.4 
_ Section 13 - advice to government 104 al 48 3.3 152 52 
“Section 14 - law enforcement 309 DT? 481 Be isc ae 790 27.1 
Section 15 - relations with other ‘ Deena 6 ra 0.8 a5) 12 
governments ; : ; 
Section 16 - defence 4 0.3 0 0.0 4 0.1 
Section 17-third party information = 1429.7 7 0.5 149) 54 
Section 18 - economic /other s 141 97 : _ OL. Del 172 5.9 
interersts 
Section 19 - solicitor-client privilege 78 5.4 ben 736 Pas 114 3.9 
Section 20 - danger to safety or _ 3 O2e 5 29 - 2.0 32 1.1 
health $% 
Section 21 - personal privacy 474 32.5 : N/A 474 16.3 
(general records) ; ; 
Section 22 - criteria re invansion of 39 27 "28 ie 67 74g) 
privacy 
- Section 49 - personal privacy N/A 758 Sell 758 26.0 
(personal info.) ; a 
Section 67 - other acts a meee? 30) . Cae 1.6 oS 6 Be) 
Total 1457 100.0 1455 100.0 2912 100.00 


Average number of | 
_ exemptions per request 12 1.9 14 
involving a denial of the request 


5 an SSS SS SSS SS SSS STE ESS SES ET RENO ST 
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TABLE 5 / DISPOSITIONS OF CORRECTION REQUESTS 


No. To 
-Correction made in whole 7 Te 
Correction made in part 0 0.0 
Correction refused 85 91.4 
Correction WD/abandoned 1 Ted 
Total 93 100.0 
Where correction refused: 
No. of statements of disagreement attached to record: 59 
Notification of statement of disagreement requested: 0 
No. of notifications sent: 58 
TABLE 6 / CASES IN WHICH FEES WERE ESTIMATED 
GENERAL PERSONAL TOTAL 
RECORDS INFORMATION REQUESTS 
No. To No. % . No. To 

Collected in whole 540 HOO ie): 9.6 559 47.6 
Waived in whole 428 43.9 179 . 90.4 ° 607 Sile/aae 
Waived in part 8 RSSZIY: 0 - 0.0 8 07 
Total 976 100.0 19S 100.0 1174 | 100.0 

- Total fees collected $ 55773.44 770.95 $ 56544.39 
Average fee collected per $ 101.78 $ 40.58 $ 99°73 
request where fee was 
collected 
Total fees waived $ 8103.14 ~ $ 2530.95 $ 10634.09 

_ Average fees waived per $ 18.59 $ 14.14 


request where fee was 
waived in whole or part 
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TABLE 7 / REASONS FOR COLLECTION OF FEES * 


w 


35 100.0 


_ GENERAL PERSONAL - TOTAL 
RECORDS INFORMATION | REQUESTS 

No. % No. %o No. % 
Reproduction 644 40.6 20° 57.1 664 41.0. 
Shipping ee yy ane 24.9 1 314 405 25.0 
Beperton 412 26.0 3 8.6 415 25.6 
Search time | 62 39 1 29 63 3.9 
Computer costs i OP nei 4.4 0 0.0 69 4.3 
Other | 3 0.3 0 0.0 4 0.2 
BTotaleey ae 1585 ~ 100.1 1620 100.0 


* Multiple reasons for the collection of fees could arise out of each instance in which a collection was considered. 


TABLE 8 / TYPES OF REQUESTERS* 


GENERAL PERSONAL _ TOTAL 
RECORDS INFORMATION REQUESTS 
No. % No. % No. % 
Individual 1320 23.8 2541 iste! 55] 3861 46.8 
Business 543 9.8 10 0.4 553: 6.7 
Researcher 157 2.8 1 0.0 158 1.9 
"Media ) 182 34 2 0.1 184 2.2 
echo Wire 162 Doe 0 0.0 162 2.0 
Other 154 (28 0 0.0 154 1.9 
Unknown ; 3031 54.6 142 5.3 3173 38.5 
Total 5549 100.0 2696 100.1 8245 


100.0 


* This table includes all completed requests. (Correction requests are included as personal information requests). 
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TABLE 9 / TYPES OF REQUESTS FOR ACCESS 


1988 


, 1989 TOTAL. . 
REQUESTS RECEIVED . 
REQUESTS = REQUESTS OR ee REQUESTS | REQUESTS REQUESTS 
RECEIVED. COMPLETED CARRIEDOVERFROM COMPLETED RECEIVED COMPLETED — 
PREVIOUS YEAR 

General 2432 2044 - 5980 5549 8024 7593 
records i ren 
Personal 2338 2203 - 2684 - 2696 4887 4899 
information 
Conechons| 14 13 93 93 106 106 
Total 4784 4260 8757 8338 13017 12598 - 


a a 


TABLE 10 / REQUESTS RECEIVED AND COMPLETED 


ae es 1988 1989 . TOTAL 


Requests Requests Requests Requests - Requests Requests 
Received Completed Received Completed Received Completed 
or 
Carried Over 


Agriculture and Food hee aed 3 10 2) 14 12 


Total ; 4s 3 10 9 14 12 
Attorney General 139 Sarat St aries 207 161 346 291 
Assessment Review Board B 0 0 2 2 
Criminal Injuries Compensation Board 3 3 3 3 6 6 
Ontario Municipal Board — z. 72a: 1 Al 3 3 
Office of Public Complaints Commissioner 1 1 Ul ea 2 2 
Public Trustee _ 5 3 ifs 8 18 11 
_ Total e 152 141 Zoe 174 — 377 315 
Cabinet Office 10 10 ee) ict = 1g 18 
Premier's Advisory Committee 0 0 7 3 3 3 
on Executive Resources 
Total , 10 10 2. ea hl 22 21 
Citizenship . 7 6 13 8 20 14 
Ontario Human Rights Conmiccion 22 20 47 31 69 51 
Total : 29 26 _ . 60 a9 89 65 
Colleges and Universities : 26 nh ey 36 30 62 BZ 
Ontario Council of Regents for Colleges of 1 1 1 1 2 Zz 
Applied Arts & Technology 
Ontario Graduate Scholarship Doe 9 14 13 23 22 
Selection Board —— 
University Research Incentive Fund ; 1 1 0 er Or 1 
Selection Committee 
Algonquin College - Nepean 0 0 Z 2 2 2 
Cambrian College - Sudbury 0 0 Z 1 a2 1 
Canadore College - North Bay 0 0 6 6 6 6: 
Centennial College - Scarborough 0 0 2 2 2 2 
Confederation College - Thunder Bay 0 0 3 3 3 3 
Connestoga College - Kitchener 0 0 4 4 4 40 
Durham College - Oshawa 0 0 S 3 3 3 
Fanshawe College - London. 0 0 22 22 22 22 
George Brown College - Toronto 0 0 2 Z 2 2 
Georgian College - Barrie 0 0 3 3 3 3 
Humber College - Etobicoke 0 0 3 35° 3 3 
Lambton College -Sarnia 0 0 bg) 3 3 3 
Mohawk College - Hamilton 0 0 3 2 3 2 
Niagara College - Welland 0 0 4 4 4 4 
Northern College - South Porcupine 0 0 14 14 14 14 
_ Sault College - Sault Ste Marie 0 0 2 2 2 Z 
Seneca College - North York 0 0 7, 5 rf 5 
‘Sheridan College - Oakville 0 0 32 32 32 32 
Sir Sanford Fleming College - Peterborough 0 0 27 27 27 27 
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1988 . 1989 ~ TOTAL 


Requests Requests Requests Requests _. Requests Requests 
Received Completed Received Completed Received Completed 
or 
Carried Over 


St Clair College - Windsor | 0° 0 ea 3 St 3 


St Lawrence College - Brockville 0 0 2 2 2 2 
Total cous 3 37 33 200 189 237 222 
Community and Social Services oe 362 342 518 487 880 829 © 

Child & Family Services Review Board en) 0 1 1 1 sf 

Custody Review Board ; 0 0 2. 2 2 2 

Medical Advisory Board - Family Benefits (| 1 0 O- 1 1 

Social Assistance Review Board 9 8 14 14 23 22 
Total tee kB72 351 535 _ 504 907 855 
Consumer and Commercial Relations LON 901 160 137 210 ee 228 

Ontario Film Review Board 1 1 0 0 1 1 

Commercial Registration Appeal Tribunal i 1 0 0 1 1 

Liquor Control Board of Ontario. 47 36 150 114 197 170 

Liquor License Board of. Ontario _ 1 1 12 9 13 10 
ole 160 see 180 322 280 - 482 410 
Correctional Services Tie 632° 836, i TAL” 1,613 1,373 

Minister’s Advisory Committee 2 2 0 0 ; 2 2 

on Corrections 

Ontario Board of Parole 21 20 DS: 24 46 44 

Total ' 800 654 861. 765 1,661 1,419 
Culture and Communications _ 7 4 31 25 38 29 

Ontario Heritage Foundation 6 5 23 21 29 26 

Ontario Science Centre ale 1 3 73 4 4 

Archives of Ontario ; 98 86 121 79 219 165 
Total | 112 96 178 128 &-290....5 a iaoee 
Office for Disabled Persons 3 wee! 0 Oite 3 : . 2 
Total 3 2 Os 220 3 De 
Education iW Ea ea, 110 48 Gis) 163 149 

Languages of Instruction Commission 1: i 0 0 1 1 

of Ontario Topas ; 

Planning and Implementation Commission . 2. 2 0 0 2 a 
Total 118 © 113 48 39 166 152 
Energy 6 5 12 nN) 18 — 14 

Ontario Hydro 323 285 121 93 444 7318 


Total 329 290 133 102 462 | 392 


1988 io 1989 TOTAL 


Requests Requests Requests Requests Requests Requests 
Received Completed Received Completed Received Completed 
or 
Carried Over 


~ Environment 96 Signe 74 - 152 270 233 


-Environméntal Assessment Oe 0 2, 2 2 2 
Advisory Committee 
Ontario Waste Management Corporation 9 ; 2 4 4 13 13 
Pesticides Advisory Committee 8 8 0. 0 8 8 
Total ; m7 2113 98 180 "158 293 256 
Financial Institutions 53 30 44 35 97 65 
Ontario Securities Commission 14 7 : 16 16 30 ea 33) 
Pension Commission of Ontario 40 23 18 7 58 40 
Ontario Automobile Insurance Board e 0) 0 4 4 4 4 
Total : 107 60 ; 82 7/72 189 132 
Francophone Affairs 8 7 4 Ar? 2 11 
Ontario French Language Services 0 0 2 2 2 2 
Commission 
Total: 8 7 6 on 14 13 
Government Services ae 104 HOSr0 ae 164 156 268 259 
Total 104 103 164 156 268 259 
Health 351 : 318 373 351 724 669 
Funeral Services Review Board 22 2 0 0 2 2 
Health Disciplines Board areubo: 15 12 12 ine 27 
LieutenanGovernor’s Board of Review D 2 0 0 2 2 
Metropolitan Toronto DHC 0 0 1 1 il 1 
Ottawa-Carleton Regional DHC _ 0 Ope 18 14 -. 18 14 
Total — 370eas 337 . 404 378 774 715 
Housing . % 55 42 90 80 145 122 
Local Housing Authorities 6 6 12 dol 18 17 
Ontario Housing Corporation 0 0 1 0 1 0 
Rent Review Hearing Board 0 0 4 4 4 4 
Residential Rental Standards Board 4 4 18 18 Die DD 
BTotal,) =: | 65 52 15025 173 * 490 165 
Human Resources Secretariat 50 47 54 47 104 94 
Total ; ¢ 50 47 54 47 104 94 
Industry, Trade and Technology ore 76 35 34 114 110 
Ontario Development Corporation 44 44 12 11 56 55 
Total : 123 120 47 45 170 165 


1986 ene 1989 | TOTAL 


_ Requests Requests . Requests Requests Requests Requests 
-Received Completed Received Completed Received . Completed 
3 SOs 
Carried Over 


Intergovernmental Affairs aS) 4 : 1 s jhe 6 5 
Total | Paton 4 PRIA hee 6a is 
Labour 122 98 214 184 336 282 
Advisory Council on Occupational cee | 1 0° One 8 1 ee 
Health & Safety. bs 
Classification Rating Committee 0 0 1 1 i! 1 
Crown Employees Grievance aire 2. 2 ace 2 Sie Ae 4 
Settlement Board 
Industrial Disease Standards Panel 1 alpen | 0 0 cal 1 
Ontario Labour Relations Board 7 . 4 8 Tee 15 11 
Ontario Public Service 0 Oa 1 1 1 1 
Labour Relations Tribunal 
Pay Equity Commission 0 ATA AN 2 Leet bed) il 
Workers’ Compensation Appeals Tribunal 0 0 1 1 1 1 
Workers’ Compensation Board 264 233 1,256 125i 1,520 1,484 
Public Service Grievance Board - 0 0 2. 2 2 2». 
‘Total ten BOT enna 339 1488 1,450 1,885 1,789 
Management Board of Cabinet 20 Ror ent, . 16 15 36 ks 
Total 200m 19 1644 - 15 36 34 
Municipal Affairs _ : i RC 29 59 47 
Total abst 18 38 29 50s a ney, 
Native Affairs 0 6 1 1 cl 4 
Total 7 Galt 0 ae oA ee iL 1 
Natural Resources ; 58 50 SOM a marl 148° 213i 
Total ae 58 50 90 81 148+. *, 134 
Northern Development and Mines 7 NO 14 at PA 20 
Ontario Northland Transportation 1 1 0 Os rake 1 
Commission ; Pod 
Total - . ; pie 7 1 ager ceect os | 228 21 
Office of the Premier and Cabinet Office sO 4 Cae 5 11 9 
Total - peer rage 5 ye 6 5° 11 9 
Revenue : 786 756 SHARSYAE 3,089" 3,918 3,845 


Total 786 756 3/132, 3,089 3,918 3,845 


1988 1989 TOTAL 


‘ Requests Requests Requests Requests Requests _ Requests 
Received Completed Received Completed Received Completed 
or 
Carried Over 


Senior Citizens 4 3 1 1 , 5 4 
Total . 4 3 1 1 Kets. 5 4 
Skills Development 24 24 16 edd 40 Bs) 
- Total : 24 Ny ead 16 Va 40 35 
Solicitor General 120 112 176. 149 296 3261 
Advisory Committee on — 2 2 a0 0 Pe 2 2 
Crime Prevention 
Animal Care Review Board yA Z 0 0 p2 2 
Coroners’ Council 2 2 0 0 oD. Z 
Fire Code Commission . ae 2 A0) 0 2 2 
Ontario Police Arbitration Committee 2 5 2 0 2 2 2 
- Ontario Police Commission 7 W 11 11 18 18 
Total : : 137 129 187 160 324 289 
Tourism and Recreation . ; 17 IIB} 24 19 4] 34 
~ Niagara Parks Commission 0 0 2 2 2 2 
Ontario Lottery Corporation — 3 3 2: 5 os) 8 
Ontario Place Corporation Z jz 30 24 ee 26 
St. Lawrence Parks Commission 1 1 3 3 4 4 
Total pave 23 21 64 Sk) 87 é 74 
Transportation eae le ee 110 124 7; 246 227 
Ontario Highway Transport Board ~_— ju 0 1 1 ee ea 1 
Go Transit ; 5 : Sy 3 2. 8 7 
Total ; 129 115 128 . ” 120 pa Bene Mey 1) 
Treasury and Economics, 46 45 aio ie 32 94 Th 
Stadium Corporation 0 0 4] 40 41. 40 
of Ontario Limited ; 
Total f 46 45 Sr89. 72 135 117 
Women’s Issues : 2 een 2 2 . 2 : 4 4 


Total eae ce re 2 2 tae N > 2? 4 4 
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TABLE 11 / TIME TAKEN TO COMPLETE REQUESTS 


1988 7 1989 TOTAL 
GENERAL PERSONAL GENERAL PERSONAL No.  % 
RECORDS INFORMATION RECORDS INFORMATION 
1.30 days 1513 1884 4522 2421 40340 «82.7 
31-60 days 313 233 601 203 1350 108 
61-90 days 123 - 33 a7 50 377-30 
91-120 days 95 53 132. 2 ey melo 
121 days or more N/A N/A | 23 10 133 1.0 
Total 2044 2203 5549 2696 12492 100.0 


es ri ; 
* This table excludes correction requests. (The information regarding time to completion was not collected for correction 


requests.) 


TABLE 12 / DISPOSITIONS OF REQUESTS 


1988 1989 TOTAL 
GENERAL PERSONAL GENERAL PERSONAL No..- % 
RECORDS INFORMATION RECORDS INFORMATION 
All disclosed 855 1512 3962 - 1872 8201 65.6 
Disclosed in part 444 477 639 644 2204 17.6 
Nothing disclosed 519 145 595 125 1384 11.0 
Withdrawn/ 224 65 347 48 684 eye 
Abandoned 
Refused to 2) 4 6 va 19 0.1 
Confirm /Deny 
Total 2044 5549 2696 — 100.0 


* Dispositions of correction requests are-given separately (Table 13). 


2203 


12492 


TABLE 13 / DISPOSITIONS OF CORRECTION REQUESTS 


TOTAL 
1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 No. % 
Correction made fe Ts ee ae! 
Correction refused 8 85 =e) = Viv 
Correction wd/ 1 it 2 129 
abandoned 
; Total. 13 93 106 100.0 
TABLE 14 / CASES IN WHICH FEES WERE ESTIMATED 
1988 1989 TOTAL 
GENERAL » PERSONAL GENERAL PERSONAL No. % 
RECORDS INFORMATION RECORDS INFORMATION e 
Collected in whole 124 2 540 19 685 42.1 
Waived in whole 295 27, 428 J 179 , 929 57.0 
Waived in part 7 PA 8 0 15 0.9 
Total 426 29 976 198 1629 100.0 


30 


TABLE 15 / REASONS FOR COLLECT ION OF FEES * 


1988 : 1989 TOTAL 
GENERAL _— PERSONAL GENERAL PERSONAL No. -% 
RECORDS INFORMATION RECORDS INFORMATION 
eae 124 , 644 as 790. 40.7 
See 54 . 1 : 394 11 460-237 
Preparation | 54 0 : eee rms : 469 24.1 
Search ee ae 48 Q 62 poe fii 555 
Computer costs 27 0 69 2 0 96 4.9 
Other . ae ee Pea . 0 17 09 
Total 2-130 aon 1585 235 1943 100.0 


* Multiple reasons for the collection of fees could arise out of each instance in which a collection was considered. 


TABLE 16 / TYPES OF REQUESTERS* 


1988 


TOTAL 


2044 


* This table includes all completed requests. (Correction requests are included as personal information requests.) 


1989 
GENERAL PERSONAL GENERAL PERSONAL No. -% 
_ RECORDS INFORMATION _ RECORDS INFORMATION 
Individual | 975 1478 1320 2541 6314 50.5 
" Business 258 88 543 10 999° «72 
Researcher 212 - ek 157 1 B73 a 
Media 192 2 182 2 378 «3.0 
Association 101 12 162. 0 Seer ae 
Other 306 633 154 0 1093. 87 
Unknown’ N/A N/A 3031 142 3173-254 
Total 2216 5549 2696 12505 100.0 
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Statistics Relating to the Appeal 
Process 


In 1989, 407 appeals were made to the Com- 


- missioner under the Act (Table 20). Of these, 


310 or 76.2 per cent were in regard to requests 
for general records, 88 or 21.6 per cent were in 
regard to requests for personal information 
and the remaining 9 or 2.2 per cent were in 
regard to correction requests. This total repre- 
sents a monthly average of 33.9. Also during 


. 1989, 372 appeals were closed. These appeals 


had been received in 1989 or carried over from 
1988. An average of 31 appeals were closed 
each month. 


The 1989 total of 407 appeals can be compared 
to the 350 received in-1988, the first year of 
operation for the Commissioner’s office (Table 
20). As mentioned previously, the comparison 
of two adjacent years should be done with cau- 
tion and with the understanding that, al- 


though the comparison may be of interest, any 


conclusions would be premature. 


Types of Decisions Appealed 


Some of the 407 appeals involved more than 
one decision on the part of the institution. In 
total, 429 decisions were appealed (Table 18). 
Of these, 326 (75.9 per cent) were in response 
to the institution’s final decision — either refus- 
ing access to the record, refusing to makea | 
correction to the record, refusing to confirm or 
deny the existence of a record or maintaining 
that the record did not exist. The refusal of 
access in whole or in part accounted for 30.5 
and 31.0 per cent respectively of all decisions 
appealed. 


The remaining 103 appeals (24.0 per cent) dealt 
with a preliminary decision made by the insti- 
tution. These involved fees or fee estimates, 
time extensions or the possible release of third 
party information. This matches quite closely 
the results of 1988, when 20 per cent of appeals 
were received before the institution’s final de- 
cision had been reached (Table 21). Areas 
showing some change between the two years _ 
were “fees/fee estimates” (1989 - 22, 1988 - 44) 


— perhaps as a result of orders made by the 


Commissioner clarifying this particular issue; 
and “no record exists” (1989 - 47, 1988 - 76). 


Specific Institutions - 


The vast majority of appeals received in 1989 . 
involved ministries (306 or 75.2 per cent), as 
opposed to agencies (101 or 24.8 per cent) 
(Table 17). The largest number involved the © 
Ministries of Health (43) and Government 


_ Services (39). Among agencies Stadium Cor- 


poration was involved in the largest number of 
appeals (25) and the Workers’ Compensation . 


Board involved in the second largest number 


(19). In 1988 the largest number of appeals 
involved the Ministries of Health and Correc- 
tional Services, and for agencies, the Workers’ 
Compensation Board and Ontario Hydro. 


Disposition of Appeals 


It is the Commissioner’s goal that a greater 
proportion of appeals be settled through me- 
diation, rather than through the more time- 


’ consuming process of issuing an order. As the 


number of orders grows and covers a greater 


range of circumstances, SUE, this objec- 


tive should be possible. 


In 1989, 57.5 per cent of the appeals were 


_ closed by a settlement and 31:7 per cent were 


closed through issuing an order (Table 19). In 
1988, 48.0 per cent of the appeals were settled, 
and 39.9 per cent were closed through order. 
Although two years of data is not sufficient to 
indicate a trend to fewer orders, it is an en- 
couraging sign. 


Resolved without Order 


- In 1989, 179 of the appeals closed through set- 


tlement were settled because the appellant re- 
ceived additional information or a further ex- 
planation of the Act which satisfied his or her 
concerns. A further 40 appeals were with- 
drawn or abandoned. 


XY. 


One hundred and eighteen appeals closed in 
1989 were closed through an order issued by. 
the Commissioner (Table 19). An order up- 
holding or partly upholding the Head’s deci- 

- sion was made in 81 appeals, while in 37 ap- 
peals the Head’s decision was not upheld (Fig- 
Wine 2) aan 


Figure 2 / Order decision 


Decision 
not upheld 
31.4% | 
Decision : © 
upheld 
, 45.8% 


22.9% 
Decision 
partly upheld 


The 118 appeals resolved by order in 1989 ac- 
tually translates to 102 orders. The difference 
between the number of appeals closed by or- 
der and the number of orders results from the 
fact that a single order may cover more than 
one appeal. 


_ Categories of Requests 


The Act does not require appellants to provide 
information about themselves when filing an 
appeal, but the Commissioner’s staff make an 
effort to determine the various categories of 
appellants. This determination is subjective 
and is prese 


Of the 407 appeals received in 1989 or carried 
over from the previous year, 245 or 60.2 per 
cent were submitted by individuals (Table 25). 
_ This was the largest group of appellants, par- 
tially explained by the fact that all appeals de- 
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riving from requests for personal information 
are considered to be received from individuals. 
In other categories, representatives of business 
made up the next most frequent group with 43 
appeals, followed by associations with 42 ap- 


-peals, the media with 34 appeals, researchers 


with 26 appeals and others making 17 appeals. 
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TABLE 17 / MINISTRIES AND AGENCIES INVOLVED IN APPEALS RECEIVED 


1988 1989 TOTAL 


Appeals Appeals a Appeals 

Agriculture and Food - Do, ok, 7 a eat aaa 20 
Total » year iy 3 3. 20 
Attorney General Dill ¥ ‘ 16 : 37 
Total . 21 16 37 
Cabinet Office 1 5 6 
Total : 1 | 5 6 
Citizenship . 0 Fi eee ae ee 0 
Ontario Human Rights Commission 3 14 17 
_ Total , | 3 : Lane 17° 
Colleges and Universities _ 1 plies 3 
Humber College - Etobicoke 0 1 1 
_Northern College - South Porcupine 0 i 1 
Seneca College - North York 0 1 1 

Sheridan College - Oakville 0 193 12 
Sir Sanford Fleming College - Peterborough 0 1 1 
St Clair College - Windsor Ghd, 1 1 
Total i ceat 19am : 20 

Community and Social Services 25 : 21 : 46 - 
Child & Family Services Review Board . 0 1 1 
Social Assistance Review Board See 1 | 
Total . | 25 E Eee ees : 48 
Consumer and Commercial Relations 11 : 13 24 
Liquor Control Board of Ontario 2 ; 1 es) 
Total 2B 14 a 27 
Correctional Services : 59 33 Ae 92 
Total | me 7 S59 33 92 


1988 3 1989. TOTAL 
Appeals Appeals Appeals 


Culture and Communications 1 eee 2 7 8 
Ontario Heritage Foundation 0 : 8 8 
Archives of Ontario 6 , 1 7 


Total | fh 7 | 16 23 
Education 8 3 11 
Total og | 3 1 
Energy 0 ees 1 
Ontario Hydro ; 8 5 13 
Total Seo ot ee 8 j 6 14 
_ Environment 13 4 17 
.Ontario Waste Management Corporation 2 0 2 
Total , 15 4 19 
Financial Institutions 8 14 22 
Total 8 14 225s 
Government Services 1 39 40 
Total : 1 i 39 ote: 40 
Health . A 43 wee 88 
__ Metropolitan Toronto DHC - Toronto One Na ork 1 
‘Total | 45 eet 89 
Housing 0 8 8 
Total 0 8 8 
Human Resources Secretariat 0 1 1 
Total , Sp 1 1 
Industry, Trade and Technology 11 ‘© 16 
Total 11 ete 16 
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1988 1989 TOTAL 


Appeals _ Appeals Appeals 
Labour ee gee) 25s 52 
Ontario Labour Relations Board ine ey 2 : 4 
Workers’ Compensation-Appeals Tribunal 0 1 1 
Workers’ Compensation Board itt 19 30 
Total ae 40 47 87 
_Management Board of Cabinet Secretariat Z ; ; pe 4 
Total - 2 2 4 
Municipal Affairs 3 4 7 
Total Ne 3 hee 7 
Natural Resources 4 dike 15 
Total eee! . 41 15 
Northern Development and Mines 0 0 0 
Ontario Northland Transportation 0 1 1 
Commission eo 
Total 0 1 1 
Revenue 6 3 9 
Total 6 3 9 
Skills Development ¢ 5 3 ; | 8 
Total us 5 "3 + 8 
Solicitor General 29 23 ; y teoe 
Total : 29 ; ae 52 
Tourism and Recreation cee, 5 | 3 ; : 5 
Ontario Lottery Corporation 0. 4 4 
_ Total . 2 7, 9 
Transportation 12 4. 16 
Total 12 ed 4. Ws . 16 


1988 1989 : See (OTAL 

Appeals Appeals Appeals 
Treasury and Economics a La ane 10 
Stadium Corporation 2 DS 27 

“of Ontario Limited 
TOTAL. 4 . 33 37 
Women’s Issues ; : 0) 2 D 
TOTAL Ee 0 2 2 
# 
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TABLE 18 / TYPES OF DECISIONS APPEALED 


GENERAL . PERSONAL 2. TOTAL 


RECORDS INFORMATION No. =% 
Access eee in part 77 Ge Soa ae 131 30.5 - 
‘Access refused in whole ep aed | ea | 133 ete 
No record exists. ; 33 3 3 14 Ags 110 
"Fees /fee estimate pie 22s ae 0 Paes 51 
Third pathy Canon 7 é il its : 19 
Time extensions _ . 2 | 3 ; | 28 | 65 
Method of accesss 7 0 | Gen, | . Oe eer OO 
Refused to confirm/deny ; p : 4 | aay 6 14 
Correction(s) refused : SHEN Ase 9 9 Zl 
Other . | 38 heaibeue "aubies 45 10.5 
Total . | 323 | . 106 , 229 100.0 


NOTE: The total number of decisions appealed exceeds the total appeals (Table 20) due to the fact that some appeals 
involved more than one decision. The numbers reported above reflect the number of times each 
decision was appealed. 


TABLE 19 / TOTAL DISPOSITIONS OF ALL APPEALS . 


THIRD PARTY APPEAL 


REQUESTER APPEAL TOTAL 

MEDIATION STAGE No. %o No. % No. % 
Settled . 169 84.1 10 83.3 179 84.0 

Appellant received — (100) (6) (106) 

_ more information Ne 
‘ Explanationof =~ (69) (4) (73) 
the Act satisfied ; 
appellant 
Non-jurisdictional 0 0.0 0 0.0 0 0.0. 

Withdrawn SHG 12.9 2 16.7 28 13.1 
Abandoned 6 3.0 0 0.0 6 2.8 
Total 201 100.0 12 100.0 213: 100.0 
Inquiry stage No. / No. To No. To 
Orders 

Heads decision upheld 49 43.8 5 83.3 54 45.8 

Head’s decision partly upheld. 26 23.2 1 16.7 27 7a) 

Head’s decision not upheld 37 33.0 0 0.0 37 31.4 
Total ordered cases he Pree LY 100.0 6 100.0 118 100.0 
Other 

Withdrawn 5 12.5 1 100.0 6 14.6 

Settled 35 87.5 0 0.0 35 85.4 
Total other cases : 40 100.0 aid 100.0 41 100.0 

. Total inquiry cases 152 - 7 - 159 - 

‘Total closed cases 353 - 19 - "372 - 
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TABLE 20 / TYPES OF APPEALS 


1988 1989 
co APPEALS RECEIVED 
APPEALS RECEIVED APPEALS OR APPEALS * 
COMPLETED ~— CARRIED OVER FROM COMPLETED 
PREVIOUS YEAR : 
General records . 259 143 310 : 283 
Personal information het BG. 53 88 80 
Corrections +2 2 9 9 
‘Total . . B5Ges ht 198 407 Sah 372s 


* Completed in 1989 were received in 1988 or 1989. 


Las 


TABLE 21 / TYPES OF DECISIONS APPEALED * 


1988 1989 1990 1991 1992 


Access refused in part 111 aes 
Access refused in whole 87 183 
No record exists ‘ 76 47 
Fees/ fee estimate | . 44 0) 
Third party information 15 8 | 
Time extensions 7a ~ 10 28 
Method of access wate) ; 0 
Refused to confirm/ deny 6.7. | 6 
Correction(s) refused 5 9 
Other | Wee 45 


Total 3 29) 429 


* The total number of decisions appealed exceeds the total appeals (Table 20) due to the fact that some appeals involved more 
than one decision. The numbers reported above reflect the number of times each decision was appealed. 
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TABLE 22 / CLOSED CASES: STAGE AT WHICH APPEAL DISPOSED 


1997 TOTAL 


1988 1989 1990 1991 1992 1993 1994 1995 1996 
No. % 
Mediation stage ~ 105 213 318 55.8 
Inquiry stage 93. 159 252 44.2 
Total SAL 19855 372 570 100.0 
TABLE 23 / MEDIATION STAGE 
1988 1989 ~ 1990 1991 © 1992 1993 1994 1995 1996 § 1997 TOTAL 
No. % 
" Settled 87 ael79 266 83.6 -. 
Appellant received >. (43) - (106) > (149) 
more information - 
Explanation of : (44) (73) NGUb) 
the Act satisfied 
appellant 
Non-jurisdictional 7 0 a aD 
Withdrawn 10 28 38 11.9 
Abandoned | 1 6 y Mig 8 OM 
Total - 105s 213 318 100.0 


TABLE 24 / INQUIRY STAGE 


1989 1990p 991 1992 


- Total inquiry cases 


1988 1993 1994 1995 1996 1997 TOTAL 
No. % 
Orders : 
Head’s decision om 54 117 46.4 
upheld 
Head ’s decision 5 27 Sh HPL, 
partly upheld 
Head’‘s decision 11 37 48 19.0 
not upheld 
Total ordered cases | 79 118 197 
Other 
- Withdrawn 6 0). 12 4.8 
Settled 8 35 4355 171 
Total other cases 14 41 : 55 
93 159 252 100.0 
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TABLE 25 / TYPES OF REQUESTERS INVOLVED IN APPEALS* | 


1988 1989 1990 1991 1992 1993 1994 527) 1998S S996 eet oe TOTAL 


. INOS Zo 
Individual 226 245 na 4 oe : . 471. 62.2. 
Business 48 AB tt 0F | oe 91 12.0 
Researcher oa) Te a Rees, AT euseD 
Media eS cg hater er | ir igen te eae eS 2 
Association 3 18 42 | 60 7.9 
Other | ee: 17 | San) : : | 35 4.6 
Total ! 350. 407 | | | : | 757 100.0. 


<tr, 


* Since the requester in all personal information and correction requests is the individual or an authorized representative, all 
these requesters are treated as individuals. 


- Compliance with the Act 


Appeals. 


Subsection 58(2)(b) of the Act requires the 
Commissioner to assess the extent to which 
institutions are complying with the Freedom of 
Information and Protection of Privacy Act, 1987. 


The first two years of the Act’s operation were 
a period of learning and development. The 
initial training given provincial government 
ministries and agencies by Management Board 
of Cabinet provided institutions with guidance 
as to the interpretation of their responsibilities 
as outlined under the Act. This guidance has 
been supplemented as the Commissioner has 
published his interpretations of institutions’ 
responsibilities under the Act. These interpre- 
tations are found in the Commissioner’s deci- 
sions or orders on appeals and in recommen- 
dations, which may arise as a result of investi- 
gation into appeals or into complaints that an 
institution has breached its obligations under 
Part III of the Act, which covers the collection, 
retention and use of personal information. 


Decisions on Appeals 


Decisions on appeals may contain mandatory 
orders which provide guidance by the Com- 


missioner on the interpretation of the exemp- ~— 


tion sections of the Act. These decisions are 
summarized regularly by the Commissioner’s 
Office and are being published as Volume Two 
to this report. However, some of the decisions 
which define institutions’ procedural obliga- 
tions, also made during 1989, are relevant to 
the topic of institutions’ compliance with the 
Act. These decisions have far-reaching implica- 
tions for the day-to-day operation of institu- 
tions under the Act. 


For example, Orders 38 and 99 dealt with the 
way in which institutions interpret requests. 
Often requests are ambiguous, and do not 
‘clearly outline what records are wanted. In 
each of these appeals, the requester had made 
a broadly worded request. The institution 
searched in a specific area. Upon finding no 


records, the institution did not request further 
information from the requester to assist them 
in their search, nor did they advise the re- 
quester of the extent of the search they con- 
ducted. In his Orders, the Commissioner-made 


- it clear that an institution may not narrow its 


field of search for records without consulting 
(or at least informing) the requester. 


The Commissioner presented three possible re- 
sponses an institution could make to broadly- 
worded requests. First, it could choose to re- 
spond literally to the request and conduct an 
institution-wide search for the records re- 
quested. Second, it could request further infor- 
mation from the requester so it could narrow 
its area of search. Finally, it could narrow the 
area of search unilaterally, but if doing so, it 
should outline the limits of the search to the 
requester. This procedure would help to pre- 
vent misunderstandings as to the scope of the 
request and the nature of the search that was 
conducted. 


Order 38 also concerned the institution’s obli- 
gation to indicate to the requester, by at least a 
general description, what records in its cus- 
tody or control might respond to a request. 
Unless the institution is claiming the right to 
refuse to confirm or deny the existence of a 
record, which it may do in certain specific cir- 
cumstances, the Commissioner indicated it 
must in its letter of response advise the re- 
quester which records might respond to the 
request, even if the institution is denying ac- 
cess to those records. 


Another decision addressed an incorrect view, 
held by many institutions, that the Act does 
not require an institution to review records — 
before issuing a response to the requester, and 
that issuing a fee estimate constitutes a re- 
sponse within the 30-day time period estab- 
lished by the Act. Order 81 has made it clear 
that, in the majority of cases, the institution 
must review all of the records that would re- 
spond to the request before responding to the 
requester within the 30-day time period. 
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_ If full access is not to be given, the institution’s 


letter to the requester must generally describe 
the records, indicate what section of the Act is 
being relied upon to exempt the records and 

why. Only in cases where records are unduly 


expensive to produce for review. may the insti- 


tution make an interim decision as to access. 


An institution’s interim decision is general in 


- nature and does not represent a final decision 


as to access. The interim decision may be made 
through consultation within the institution 
concerning the probable contents of the record, 
or by sampling records. The interim decision: 
may be accompanied by a request for at least 
partial payment of the estimated cost of pro- 
ducing the records. The interim decision must 
make the requester aware of what exemptions 
are likely to apply, and that a final decision as 
to access has not yet been made.. 


The interim decision process has the effect of 
allowing the requester to make a reasonably 
informed choice about whether to pursue the 
request, given the cost of the information. If 
the requester chooses to pay (or successfully 
appeals the fee estimate), the institution must 
produce the records, review them and make a 
final decision as to access. . 


Order 50 dealt with the institution’s responsi- 
bilities where it receives a request for informa- 
tion that doesn’t currently exist in the form it 
has been requested. The issue was whether the 
institution was obliged to create a record con- 
taining the requested information in the form 
it had been requested. 


A requester asked for information, some of 
which did not exist in a “paper record”. Rec- 
ords in the form requested by the appellant 
could be created from information stored in 
files or produced from information stored in 
computer databases. There was no issue in- 
volved in granting access to the information . 
held by the institution — no exemptions ap- — 
plied to exclude it — but the Ministry took the 
position that they were under no obligation to 

“create” a record from information contained 
in their computer database. 


To provide the appellant with access to the re- 
quested information that was stored in paper 
files, a manual search, followed by collation, 
would have been necessary. However, provid- 
ing him with the information stored in the 
computer database would have necessitated a 
computerized search and subsequent record 
production. 


The Commissioner found that the term “rec- 
ord”, as defined in subsection 2(1) of the Act, 
encompasses two types of recorded informa- 
tion and the duty of the institution differs ac- 
cording to which part of the definition of “rec- 
ord” applies. ; 


In cases where a request is for information that 
currently exists, either in whole or in part, in a 
recorded format different from the format 
asked for by the requester, the institution has 


the responsibility to advise the requester of 


what records exist. It is then up to the re- 


- quester to decide whether or not to obtain 
these related records and sort through and 


organize the information into the desired for- 
mat. 


The Act gives the requester a right (subject to 
the exemptions contained in the Act) to the 
“raw material” which would answer all or part 
of a request but, subject to special provisions 
which apply only to information stored on . 


- , computer, the institution is not required to 


organize this information into a particular for- 
mat before disclosing it to the requester. 


With respect to computer-generated informa- 
tion, when the request relates to information 
that does not currently exist in the form re- 


quested, but is capable of being produced from — 


a machine-readable record, the Act imposes 
additional obligations on institutions. The Act 
requires the institution to create this type of 
record, “subject to regulations”, i.e., providing 
that the process of production would not un- 
reasonably interfere with the operations of the. 
institution. What constitutes an “unreasonable 
interference” is a matter which must be con- 
sidered on a case-by-case basis, but it is clear 
that the Regulation is intended to impose lim- 


its on the institution’s responsibility to create a 


new oe 


questa tien arising from appeals 


During the mediation stage of an appeal, the 
Compliance Branch may be asked to conduct a 
formal investigation of an institution’s prac- ~ 
tices and procedures. In 1989, 37 such investi- 
gations were completed as the result of an ap- 
peal to the Commissioner’s Office. 


Some of the principal reasons for such investi- 
gations were claims by institutions that the 
record sought did not exist, or could not be 
located, or claims by a requester that an insti- 
tution had failed to provide all the records re- 
quested. In some instances, it was found that 
the institution had maintained inadequate rec- 
ord-keeping practices. However, where a re- 
quester believed more records existed than 
were disclosed, it was often found no addi- 

_ tional records did, in fact, exist. 


Investigations arising from complaints 


’ The Compliance Branch also investigates com- 


plaints from the public alleging that someone’s. 


privacy has been invaded, or that an institution 
has breached a provision of the Act. In 1989, 38 
such complaints were received. In one in- 
stance, it was found that the institution had in 
fact contravened the Act, when it disclosed __ 
publicly that an individual had made a request 
to the institution under the Act. 


. The investigation’s findings referred back to 
Order 27 which had concluded that a re- 
quester’s name can be considered personal 
information if its disclosure would also dis- 
close the fact that a request had been made and 
the nature of the request. A similar finding was 
made with respect to another institution when 
it referred to a requester’s name in a court pro- 
ceeding. 


The Compliance Branch also conducts investi- 
gations when the media has identified what 
appears to be a breach of the Act. For example, 
a Toronto. newspaper printed a story that an 
institution had transmitted by fax machine a 


letter containing personal information. The 


‘letter contained an individual’s name and 


AIDS-related personal information about-the 
individual. The transmission was sent to the 
wrong destination. Intended for the individ- 


ual’s solicitor, it was sent to the legal counsel 


of a private company. 


While in this instance the misdirection of a fax 
message. was accidental, it did raise serious 
security and procedural questions about the 
use of fax machines as a way of transmitting 
personal information. To ensure that this type 
of incident did not recur, the Commissioner’s 
Office developed fax guidelines to protect per- 
sonal information from unauthorized disclo- 
sure. 


In another incident reported i in the media, it 
was discovered that personal information from 
an institution had been found in a garbage bag 
outside the institution’s premises. The Compli- 
ance Branch found that the institution had not 
developed formal procedures for the destruc- 
tion of its records, though it was working on 
such procedures at the time. The Branch is cur- 
rently reviewing the procedures developed by 
the institution. 


i 
rea 


The Compliance Branch has also reviewed 
various institutions’ policies and procedures ~ 
for compliance with the Act. These reviews 
have, for the most part, been initiated by the 
institution. However, orders or investigations 
by the Commissioner’s office have resulted in 
requests to institutions to develop new policies 
and procedures, or to enhance existing prac- 
tices to comply with the Act. 


Such activities have included reviews of: On- 


tario Provincial Police regulations governing 
the retention and destruction of records; pro- 
posed data policy and security standards of 
the Ministry of Community and Social Serv- . 
ices; the Thames Valley Addiction Assessment 
Referral Centre’s policy regarding client access 
to files; Georgian College’s records manage- 


ment practices and subsequent guidelines; and _ 
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the Ministry of the Solicitor General’s records 


- maintenance manual. 


Commissioner's Recommendations 


In addition to the mandatory provision of Or- 
ders, the Commissioner has made several re- 

commendations as to practices of institutions 

which have a direct impact on their ability to 

respond appropriately to the demands of the 

Freedom of Information and Protection of Privacy 
Act, 1987. 


One such recommendation was included in 


_ Order 45, in which case an appellant had ap- 


plied for all records pertaining to a complaint 
he had made about an agency. The institution 
had identified a number of records and had 
granted full access to them. However, the ap- 
pellant believed not all of the records respond- 
ing to his request had been located, since cor- 
respondence he had sent to the institution 
(copies of which he had kept) were not in- 
cluded in the records the institution produced 
from its search. 


. The Commissioner assigned a Compliance In- 


vestigator to review the records management 
system of the institution. Although no further 
records were found and the appeal was dis- 
missed, the Commissioner made several rec- 
ommendations regarding the institution’s rec- . 
ord-keeping system. If these are followed, they 
will assist the institution in keeping track of 


- records in its custody or control, and in locat- 


ing them within a reasonable period of time in 
response to a request. 


A related issue of access to records and the im- 
portance of good records-management prac- 
tices arose in a case where the requester sought 
records that had been transferred from a min- 
istry to the Provincial Archives of Ontario. 

The Archives of Ontario advised the appellant 


_ that.access could not be provided by them be- 


cause the record could not be located. On the 
basis of an independent investigation con- 
ducted by a Compliance Investigator, and the 
representations submitted by the Archives, the 
Commissioner was satisfied that the Archives . 


had taken all reasonable steps to locate the re- 
quested record (Order 59). 


. Numerous boxes of files and records are trans- 


ferred continuously from ministries and agen- 


cies of the Provincial Government to the Pro- 


vincial Archives. Often these files are not ac- 
companied by an “index” or “list of contents”, 


- detailing what files are contained in the boxes 


and how they are organized, or if these lists do 
exist, they are sometimes inaccurate or incom- 
plete. 


The Archives lacks the manpower to inventory 


or verify the contents of the thousands of 
boxes of transferred records that end up in 
their custody and control. Without a clear and 
accurate inventory provided to them by the 
transferring institution, it is virtually impos- 
sible for the Archives to locate records. 


Improvements in records management sys- 
tems employed by all institutions of the Pro- 
vincial Government should be one of the major 
long-term benefits of the Act. The Commis- 
sioner acknowledges that the introduction of 
these new practices may be complicated, time 


‘consuming and, as a result, costly. However, 


the fundamental new rights of access to rec- 
ords held by institutions and protection of the 
personal privacy of individuals named in rec- 
ords provided to the public by the Act will 
continue to be compromised unless and until 
adequate records-management practices have 


‘been implemented by all government institu-° ° 


tions. 


The public has the right to expect that each in- 
stitution knows what records it has in its cus- 
tody or control and where these records are 
located, so that they can be retrieved as re- 


‘quired and a decision made as to any applica- 


bility of the exemption sections of the Act. Ef- 
fective records management systems are im- 
portant for every institution, but they are abso- 
lutely vital for the Archives of Ontario. 


However, the Archives of Ontario - despite its 
best efforts and intentions - is having signifi- 
cant difficulties in carrying out its statutory 
mandate as the Ontario Government's custo- » 
dian of historical information, without ade- 
quate systems to ensure the proper mainte- 
nance, retrieval, storage and disposition of the 
records under its control. 


The Archives need adequate resources in order 
to properly do the job assigned to it and in © 
order for it to properly address its responsibili- 
ties under the Freedom of Information and Protec- 
tion of Privacy Act, 1987. The Commissioner 
urged the Legislative Assembly to address the 
concerns of the Archivist seriously and pro- 
vide funding for the resources needed to prop- 
erly implement its mandate. 
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GECTION 59: OTHER ACTIV 


Commissioner’s Comments on 
Proposed Legislation and Programs 


The Commissioner is given authority to com- 
ment.on the privacy protection implications of 
proposed legislative schemes or government 
programs. Several pieces of legislation intro- 
duced in the Legislature prompted comment 
by the Commissioner’s Office in 1989, includ- 
ing the Freedom of Information and Protection of 
Privacy Amendment Act, 1989, and the Munici- 
pal Freedom of Information Statute Law Amend-_ 
ment Act, 1989. The Commissioner’s Office 
participated in the hearings when the pro- 
posed legislation was before the Standing . 
Committee on the Legislative Assembly. 


The Commissioner’s Office also participated in 
the hearings conducted by the Standing Com- 
mittee on the Administration of Justice on Bill 
49, the Municipal Freedom of Information‘and 
Protection of Privacy Act, 1989. In addition, 
comments were also made with respect to Bill 
86, the Unclaimed Intangible Property Act, 1989 
and the Independent Health Facilities Act. 


To ensure that the Commissioner’s Office can 
respond appropriately to the privacy implica- 
tions in proposed government legislation and 
programs, it has instituted an internal process 
that reviews all legislation tabled in the Legis-. 
lature, identifies those bills that may have pri- 
vacy implications, and prepares an analysis 
and response. The Commissioner’s comments 


are then sent to the minister responsible for the 


legislation. 


Privacy Policy Development 


In 1989, several issues arose that, in the opin- 
ion of the Commissioner’s Office, required the 
development of guidelines for the public sec- 
tor. The first involved the implications for pri- 
vacy protection in using fax machines for 


transmitting personal information. Guidelines — 


were developed in response to an incident, 
referred to earlier in this report, in which a 
government institution accidentally transmit- 


ITIES 


ted sensitive medical information to the wrong 
fax machine. The guidelines recommend pro- 
cedures to follow in handling the transmission 
- of personal information by fax machines. 


The other issue was AIDS in the workplace. 
The Commissioner’s Office felt that it was im- 
portant to develop guidelines in this area 
given the serious privacy implications of un- 
warranted disclosure of AIDS-related personal 
information. HIV/AIDS in the Workplace 


-used the principles of the Freedom of Informa-_ 


tion and Protection of Privacy Act, 1987, to de- 
velop policy guidelines for government insti- 
tutions and other interested parties to follow in 
handling this sensitive personal information in 
the workplace. 


Public Outreach 


‘As part of its mandate, the Commissioner’s 


office is responsible for ensuring public aware- 
ness of the Act, to educate individuals and 


‘institutions about their rights and responsibili- _ 


ties with respect to freedom of information 
and_protection of privacy. In this capacity, the 
Commissioner and staff members spoke to a 
number of groups during the year including: 


The Institute of Public Administration, the 
Ontario Association of Student Financial Ad- 
ministrators, the American Society of Access 
Professionals, the City of London, the Cana- 
dian Institute of Law and Medicine, the Asso- 
ciation of Records Managers and Administra- 
tors, the Ontario Securities Commission, the — 
Ontario Psychological Association, the Ryer- 
son School of Journalism, the Canadian Life 
and Health Insurance Association, the Univer- 
sity of Western Ontario, Riley Information 


- Services, the Association of Local Official 


Health Agencies, the Municipal Information 
Systems Association, the Association of Mu- 
nicipal Clerks and Treasurers of Ontario, the 
City of Toronto, the Ontario System Council, 
the Canadian Information Processing Society, 
the Council on Government Ethics and Lobby- 
ing, the Canadian Institute of Management, 


the Law Society of Upper Canada, and the Pro- 
fessional Credit Association. 


Telephone Tracking - | 


~ The agency has established a toll-free tele- 
phone number which members of the public 
can use to obtain information regarding the 
operation of the Act and the work of the Com- 
missioner’s Office. 


During 1989, a total of 26,028 telephone call 
were received by the Commissioner’s Office. 
Of these calls, 1,813 calls related to freedom of 
information and protection of privacy. The 
majority of callers, 83.4 per cent, requested 
general information about the Act; 5.8 per cent 
requested information about the appeal proc- - 
ess; 4.4 per cent had privacy concerns, 0.1 per 
cent asked for legal interpretations and the 
remaining 6.3 per cent requested procedural 
guidance. 
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APPENDIX B- 


FINANCIAL STATEMENTS. 
1988-89 


a4 re 
ab 


Naam’ 
Ontario 


OFFICE OF THE PROVINCIAL AUDITOR 


BUREAU DU VERIFICATEUR PROVINCIAL . 


Box L105, 15th Floor, 20 Dundas St. West C.P. 105, 20, rue Dundas ouest, 15° étage 


Toronto, OntarioM5G2C2 ~ Toronto (Ontario) M5G 2C2 


(416) 974-9866 Facsimile (416) 324-7012 : (416) 974-9866 Télécopieur (416) 324-7012 


To the Information and Privacy Commissioner 
and to the Speaker of the Assembly. - 


Ihave examined the statement of expenditure of the Office of the 
Information and Privacy Commissioner for the year ended March 3 1,1990. My 
examination was made in accordance with generally accepted auditing standards, 
and accordingly included such tests and other agen as I considered necessary 
in the circumstances. 


‘In my opinion, this financial statement presents fairly the expenditure of 
the Office of the Information and Privacy Commissioner for the year ended March 

3 31, 1990 in accordance with the accounting policies described in note 2 to the 

financial statement applied on a basis consistent with that of the preceding year. 


_ Toronto, Ontario, AG F. ‘Olean F, Ce AG 
May 14,1990.. ce \U Assistant Provincial Auditor. 


OFFICE OF THE INFORMATION AND 
PRIVACY COMMISSIONER 


Financial Statement _ 
_ for the year ended March 31, 1990 


(Note 3) 


Salaries and wages. 
Employee benefits (note 4) 
| Transportation and consent Aeon 
| Services i 


Supplies and equipment 


Approved: 


Executive Director _ 


See accompanying notes to financial statement. 


OFFICE OF THE INFORMATION AND PRIVACY COMMISSIONER 


'. Statement of fapenditure ; 
- for the year ended March 31,1990 . 


1990 © 
$ 


2,105,291 
263,774 
89,751 


573,949 
tw SBLAT4 


3,396,939 


1989 
3. 
1,331,701 _ 
154,496 
64,599 

- 453,121 
__ 398,282 
2,402,199 


OFFICE OF THE INFORMATION AND PRIVACY COMMISSIONER 


Notes to Financial Statement ~ 
| March 31, 1990 


GENERAL 


The Tfenuine and Privacy Commissioner is Feomnible for ensuring that Ontario government 

- institutions comply with the Freedom of Information and Protection of Privacy Act, 1987 and apply the 
- standards of privacy protection set out in the Act. As Commissioner, he may review decisions made by 
government institutions where access to information has been denied to.a member of the public. Upon 
investigating the circumstances of the appeal, he has the final puiey, to deny or to order the 
disclosure of the requested information. | 


SIGNIFICANT ACCOUNTING POLICIES 


(a). Basis of accounting 


‘The Office uses a cash basis of accounting modified to allow an additional 30 days to pay for debts 
incurred during the period just ended. 


(b) Fixed assets 


Expenditures on fixed assets are expensed in the year of acquisition. 


EXPENDITURE 


Expenses are paid out of moneys appropriated therefor by the Legislature of the Province of Ontario. 


PENSION PLAN 


The Office of the Information and Privacy Commissioner provides pension benefits for its permanent 
employees through participation in the Public Service Pension Fund established by the province of 
Ontario. Pension benefits for the Information and Privacy Commissioner are provided through the 
Legislative Assembly Retirement Allowance Account. The Office’s share of contributions to the Fund 
and Account during the year was $116,800 piles $79,100) and is included in employee benefits in the 
Statement of Expenditure: 
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F XECUTIVE COMMITTEE’S MESSAGE 


In the three years since the Freedom of Information 
and Protection of Privacy Act, 1987 (the Act) came 
into effect in Ontario, a number of changes have 
taken place across the government and in the 
Office of the Information and Privacy Commis- 
sioner (IPC). 


One significant change at the IPC was the revi- 
sion of the agency’s organizational structure. In 
the fall of 1989, the IPC conducted a review of its 
organizational set up, to ensure that administra- 
tive and operational practices could effectively 
respond to the increased demands of admini- 
stering the Municipal Freedom of Information and 
Protection of Privacy Act, 1989, when Ontario’s ac- 
cess and privacy scheme extended to cover mu- 
nicipal institutions on January 1, 1991. 


A major reorganization of the agency was com- 
pleted early in 1990, and details are outlined later 
in this Annual Report. These changes will make 
it possible for the agency to effectively and effi- 
ciently address its multiple mandates in relation 
to both the provincial and municipal levels of 
government. 


Another significant change for the IPC was the 
departure, in April of 1990, of the first Informa- 
tion and Privacy Commissioner, Sidney B. Lin- 
den. Mr. Linden, now Chief Judge of the Ontario 
Court of Justice (Provincial Division), oversaw 
the establishment of the IPC, and was instru- 
mental in developing strong working relation- 
ships with provincial ministries, agencies, boards 
and commissions. His efforts contributed sig- 
nificantly to the evolution of the IPC into a 
mature, experienced organization. 


Another change witnessed by the IPC over the 
past three years was the way in which provincial 
ministries and other government institutions 
responded to their responsibilities under the Act. 
Freedom of information and privacy issues are 
being addressed with a growing sensitivity and 
skill, and it is gratifying to note the very high 
percentage of appeals being settled through the 


mediation process. Government institutions are 
to be commended on their level of co-operation 
with the Commissioner's Office, and their com- 
mitment to the principles of the legislation. 


Co-operation from staff at the Freedom of Infor- 
mation and Privacy Branch of Management Board 
of Cabinet has also been excellent over the past 
three years. Furthermore, the continuation of 
our positive working relationship with the many 
Freedom of Information and Privacy Co-ordina- 
tors across the provincial government has beena 
critical component in the success of the prov- 
ince’s access and privacy scheme. 


During 1990, the IPC made significant progress 
in a number of access and privacy-related fields. 
Working with Management Board of Cabinet, 
we delivered a training package to many munici- 
palities and schools boards across the province, 
in order to assist them in preparing for the 
municipal legislation. 


We werealso involved in preparing for the three- 
year review of the provincial legislation by the 
Standing Committee on the Legislative Assem- 
bly. We spent considerable time and energy 
researching and identifying proposed amend- 
ments for presentation to the Standing Commit- 
tee. In addition, we completed briefing material 
on various issues and a number of policy and 
research papers. 


We were successful in meeting our objective of 
raising the profile of privacy-related issues in 
1990. HIV/AIDS: A Need for Privacy was re- 
leased during 1990, and included our recom- 
mendations regarding anonymous testing, non- 
nominal reporting and partner notification. It is 
gratifying to note that our recommendations are 
being translated into government policy. 


We also made our views known to the govern- 
ment regarding its proposed use of the new 
Ontario health number, which was developed to 
replace the OHIP number. The IPC was effective 


in sensitizing the government to the need for 
legislation to control the uses of the new health 
number in both the public and private sectors. 
The Ministry of Health accepted our privacy- 
related concerns, and introduced the Health Cards 
and Numbers Control Act to address them. 


Future projects to be undertaken in 1991 will 
include our work with the provincial govern- 
ment to address transborder data flow issues 
currently under consideration by the European 
Community, and an increased focus on workplace 
privacy concerns. We also intend to carefully 
monitor the new Municipal Freedom of Information 
and Protection of Privacy Act, 1989, in order to 
respond to the unique issues which will un- 
doubtedly arise. 


Implementation of the municipal Act on January 
1, 1991, together with ongoing activities related 
to the provincial legislation, make it both clear 
and vital that those of us involved in access and 
privacy issues must continue to have a strong 
commitment to the principles of freedom of in- 
formation and protection of individual privacy. 
The challenges facing us are significant, but the 
opportunities to foster change in attitudes to- 
wards open government and privacy protection 
are exhilarating and will guide us in discharging 
our responsibilities in the upcoming year. 


NI ANDATE 


From a set of principles enunciated by the Com- 
mission on Freedom of Information and Individ- 
ual Privacy (the Williams Commission) in the 
early 1980s, the concepts of access to govern- 
ment-held information and protection of per- 
sonal privacy have been codified in Ontario’s 
Freedom of Information and Protection of Privacy 
Act, 1987. Chief among these principles is the 
integration of both concepts in the same statute. 


One of the challenges facing the Information and 
Privacy Commissioner is to uphold the separate 
values of privacy and access and strike the proper 
balance, when necessary, between the public’s 
right to know and an individual's right to confi- 
dentiality of personal information. 


The Act requires heads of all provincial govern- 
ment institutions to make initial determinations 
regarding the proper application of the law. 
However, the Act also recognizes that these 
decisions are sometimes difficult and complex, 
and that, in the words of the Act: “decisions on 
the disclosure of government information should 
be reviewed independently of government.” The 
Act gives this responsibility to the Commis- 
sioner, and to ensure his/her independence, the 
Commissioner is made an Officer of the Legisla- 
ture, reporting directly to the Assembly. 


One of the Commissioner’s key functions is to 
receive and consider appeals from members of 
the public who have been refused access to gov- 
ernment of Ontario general records, or have been 
denied access to their own personal information. 
Any decision made by a head under the Act may 
be appealed to the Commissioner. 


The Act also recognizes that the adequate protec- 
tion of personal privacy is contingent on govern- 
ment institutions conforming to certain stan- 
dards regarding the collection, storage, use, dis- 
semination and ultimate disposal of personal in- 
formation. The Commissioner is responsible for 


ensuring adherence to the standards set out in 
the Act and its regulations. If, as the result of an 
investigation, the Commissioner finds that a 
government institution’s personal information 
practices contravene the Act, he/she is empow- 
ered to order the institution to cease a collection 
practice, or to destroy records containing per- 
sonal information. 


The Act also gives the Commissioner an advi- 
sory role. Whenever a piece of proposed legisla- 
tion or a new government program includes 
provisions with privacy protection implications, 
the Commissioner can offer comments. 


Experience in other jurisdictions indicates that 
the effectiveness of therights granted under free- 
dom of information and privacy legislation is 
directly related to the public’s knowledge of 
those rights. To ensure public awareness, On- 
tario’s Commissioner is authorized to conduct 
public education programs and provide infor- 
mation on the Commissioner’s role and activi- 
ties. 


The Commissioner can also conduct research on 
any matter relating to the purposes of the Act. 
Because we live in what can accurately be char- 
acterized as “the information society”, innova- 
tive technologies continue to expand the role of 
informationasa commercial, scientificand social 
decision-making tool. Although there are widely 
accepted benefits to this kind of technological 
advancement, the Act recognizes the need to 
carefully monitor and assess the impact these 
changes will have on personal privacy and ac- 
cess to information. 


Finally, the Act recognizes the value of active 
public participation in the implementation of 
rights established by law, by allowing members 
of the public to make complaints and express 
opinions of the Commissioner regarding the 
operation of the legislation. 


ORGANIZATION | 


As noted in our 1989 Annual Report, in the latter 
part of 1989, the Office of the Information and 
Privacy Commissioner conducted a review of its 
administrative and operational arrangements to 
determine the need for any changes required to 
respond to the agency’s expanded municipal 
mandate in 1991. The following is an outline of 
the organizational changes which were 
implemented in 1990. 


The overall objective of the reorganization was to 
make the IPC more effective in carrying out its 
multiple mandates. The changes affected all 
departments in the IPC, and was conducted on 
the premise that: 


- increased effectiveness could be achieved by 
creating distinct units in the agency respon- 
sible for certain functions or mandates of the 
IPC; and 


- overlapping matters between departments and 
any necessary operational co-ordination could 
be achieved through specialized committees. 


Commissioner 


During the first two years of its operation, it 
became increasingly evident that, as the IPC 
grew, and as the various mandates of the IPC at 
the provincial and municipal levels became op- 
erational, the Commissioner would need to de- 
volve responsibility for running the day-to-day 
operations of the agency. Accordingly, an Ex- 
ecutive Director and two Assistant Commission- 
ers were appointed as an Executive Committee 
for the IPC, and each person was given clearly 
defined roles and functions. 


As a result of these changes, the Commissioner 
would be able to assume the role of agency 
Chairperson, providing overall corporate direc- 
tion for the IPC; devoting greater time to com- 
municating with the public and affected con- 
stituencies; and taking a lead role in determining 
the future direction of the organization. The 
Commissioner would, however, continue to be 
accountable for all the decisions made by the 
agency. 


Assistant Commissioners 


Commensurate with strengthening the role of 
the Commissioner, two Assistant Commission- 
ers were appointed with delegated authority to 
perform various functions given to the Commis- 
sioner by the Act. The Assistant Information 
Commissioner was given authority to consider 
appeals from the public and to dispose of those 
appeals by issuing orders. The Assistant Infor- 
mation Commissioner is assisted in this role by 
an Inquiry Review Officer who is seconded ona 
one-year basis from the Appeals department. 


The Assistant Privacy Commissioner was dele- 
gated the authority to examine privacy-related 
issues, including investigating complaints and 
conducting reviews of privacy-related issues; 
deciding matters relating to the destruction of 
personal information collections, or the cessa- 
tion of collection practices; and authorizing in- 
stitutions to collect personal information other 
than directly from the individual concerned. 


Both Assistant Commissioners are also involved 
in the determination of policy matters that fall 
within the mandate of the IPC. The Assistant 
Information Commissioner is a member of the 
Executive, Appeals Operations, and Policy 
Committees; and the Assistant Privacy Com- 
missioner sits as a member of the Executive, 
Compliance Operations, and Policy Commit- 
tees. 


Executive Director 


The Executive Director has delegated authority 
and responsibility for the day-to-day operation 
and administration of the IPC. Theseven agency 
departments all report through the Executive 
Director. The Executive Director chairs the 
Management, Appeals Operations and Compli- 
ance Operations Committees, and is a member 
of the Executive and Policy Committees. 


Committees 


Part of the reorganization of theagency involved 
the restructuring of existing committees and the 
creation of several new ones. In total, the IPC has 
five committees: the Executive Committee, the 
Management Committee, the Policy Committee, 
the Compliance Operations Committee and the 
Appeals Operations Committee. 


The Executive Committee serves as the central 
decision-making body for the agency, and pro- 
vides direction to the various operational and 
policy committees. 


The Management Committee acts as an informa- 
tion-sharing body for the organization’s de- 
partment heads, and develops administrative 
policies for consideration by the Executive 
Committee. 


The Policy Committee has the mandate to ad- 
dress external policy issues, and to determine 
the agency’s strategic and operational plans. 


The Compliance Operations and Appeals Op- 
erations Committees are also decision-making 
bodies, designed to deal with the internal policy 
and operational issues relating to these core 
functions of the IPC. 


Departments 


The number and, in some cases, functions of 
departments within the IPC, were restructured 
asa result of the reorganization. The department 
breakdown reflects the functional mandates of 
the IPC. 


Appeals 


The Appeals department is responsible for proc- 
essing appeals filed under the Act. These appeals 
may relate to denial of access to general records, 
third party information, or personal informa- 
tion, or to the denial of requests to correct per- 
sonal information held by the government. 


Appeals staff deal directly with appellants and 
institutions in an attempt to mediate settlements 
of issues arising from appeals, and also handle 
cases which proceed to the inquiry stage of the 
appeals process. 


The department consists of a Director, three 
Supervisors, 12 Appeals Officers, a Registrar of 
Appeals, a secretary, and a clerical assistant. 


Compliance 


The Act requires that Ontario government insti- 
tutions adhere to certain standards and practices 
intended to protect the integrity of personal in- 
formation in the custody and control of these in- 
stitutions. The Compliance department is pri- 
marily responsible for ensuring that provincial 
institutions comply with the various privacy 
provisions of the Act. 


Investigations are conducted when issues arise, 
either in the context of an appeal, or asa result of 
a complaint from a member of the public. The 
department also conducts reviews which involve 
the investigation and analysis of institutions’ 
information management practices as they relate 
to the protection of personal information. Fi- 
nally, the Compliance department monitors gov- 
ernment policies dealing with the collection and 
disposal of personal records, and provides ad- 
vice and consultation on the privacy implica- 
tions of existing or proposed computer systems 
in various government institutions. 


The department consists of a Manager, two 
Compliance Supervisors, three Compliance Offi- 
cers, and three Compliance Investigators. 


Strategic Planning and Policy Development 


This department co-ordinates long range plan- 
ning for the IPC, and is responsible for policy 
development issues that arise either: 


- in the context of providing advice and com- 
ment regarding the privacy implications of 
proposed legislative schemes or government 
programs; 


- inresponse to internal requests for policy ad- 
vice; 

- asa result of research conducted on the pur- 
poses of the Act; or 


- asthe outcome of the strategic planning proc- 
ess. 


The department consists of a Manager and two 
Policy Development Officers. 


Legal Services 


The Legal Services department provides opin- 
ions and other legal services for the agency. 
Duties include: 


- providing legal opinions to Appeals Officers 
and Compliance staff on issues arising in the 
context of appeals, investigations and reviews; 


- the analysis of comparative legislation in other 
jurisdictions; 
- reviewing relevant court decisions; 


- preparing commentaries on emerging infor- 
mation and privacy issues; and 

- providing legal advice and support to all agency 
departments. 


The department consists of a Director, a Senior 
Legal Counsel, four Legal Counsel, and a secre- 


tary. 


Research and Systems 


The Research and Systems department provides 
support for various aspects of the agency’s 
mandate, in the areas of research, program evalu- 
ation, computer systems and office systems. 


Staff of the department are responsible for ana- 
lyzing and reporting on data relating to requests 
and appeals compiled under the reporting re- 
quirements of the Act. Staff also administer and 
provide ongoing support for an electronic track- 
ing system designed to assist institutions in track- 
ing and reporting on requests. 


The computer network used by all IPC staff was 
upgraded during 1990, and additional equip- 
ment and software was acquired to accommo- 
date the expansion of the agency. Staff are 
responsible for ongoing maintenance and user 
support, as well as training for all office systems 
applications. 


The department is headed by a Manager, and 
consists of three Research Officers, an Office 
Systems Supervisor, a Word Processing Opera- 
tor,aSystems Administrator and a Systems Pro- 
grammer/ Analyst. 


Communications 


The Communications department is responsible 
for IPC outreach and public education programs. 
During 1990, staff of the department were in- 
volved in training local government officials in 
preparation for implementation of the Municipal 
Freedom of Information and Protection of Privacy 
Act, 1989. These training sessions were con- 
ducted in conjunction with the Management 
Board of Cabinet. 


The department is also responsible for media 
liason, handling all information inquiries from 
members of the public, preparing information 
materials, and French Language Services. 


The department is made up of a Manager, a 
Senior Communications Officer, a Communica- 
tions Officer, and an Information Officer. 


Administration 


The Administration department provides vari- 
ous support services to the IPC, including human 
resources management, purchasing, facilities 
management, office leasing and security. The 
department supervises the recruitment of new 
staff for allagency departments, and has respon- 
sibility for all financial matters at the IPC, includ- 
ing preparing, administering and monitoring 
the agency budget. 


The Administration department also acts as the 
IPC’s principal contact with the various de- 
partments of the Office of the Assembly, and the 
Board of Internal Economy. 


A Manager heads the department, which in- 
cludes three Administration Officers, four cleri- 
cal assistants and a receptionist. 


The Appeal Process 


The IPC’s 1988 Annual Report described some of 
the special features of the Freedom of Information 
and Protection of Privacy Act, 1987, (the Act) in- 
cluding the provisions that the Statutory Powers 
Procedures Act does not apply to the Commis- 
sioner’s appeal procedures. This provision, 
however, does not mean that the Commissioner 
has absolute discretion in determining how to 
process appeals. Section 52 of the Act, in addi- 
tion to setting out the powers of the Commis- 
sioner during an inquiry, also contains several 
provisions relating to the procedural rights of 
persons participating in an inquiry. 


For example, anyone involved in aninquiry may 
be represented by counsel or an agent. The 
appellant, the head and any person affected by 
the outcome of an appeal must also be provided 
with notice of the inquiry and afforded an oppor- 
tunity to make representations to the Commis- 
sioner. The form of the representations is, how- 
ever, left to the discretion of the Commissioner. 
Section 52 also provides that no person is entitled 
to be present during, to have access to, or to 
comment on representations made to the Com- 
missioner by any other person. One reason for 
this provision is that access to representations 
could reveal information about the record which 
is the subject of the appeal. The section also 
permits an inquiry to be conducted in private, at 
the Commissioner's discretion. 


The Act gives the Commissioner considerable 
latitude in devising procedures which will nec- 
essarily be shaped by the special nature of the is- 
sues and the kinds of decisions the Commis- 
sioner is required to make. Apart from the 
procedural rights mentioned above, and the 
requirement that following unsuccessful media- 
tion, an appeal shall proceed to an inquiry, the 
Act is largely silent as to how the appeal process 
should work and what procedures the Commis- 
sioner should employ. While the procedures 
followed during the appeal process will con- 
tinue to evolve as the IPC gains more experience, 
they will always be guided by the overall prin- 
ciple of fairness. 


PRACTICES AND PROCEDURES 


What follows is an outline of the appeal process, 
from the mediation stage through to an inquiry 
and a binding order. 


Subsection 50(1) of the Act gives a person who 
has made a request for access to general records, 
personal information, or correction of personal 
information, the right to appeal any decision ofa 
head under the Act to the Commissioner. A third 
party who has been given notice of a request for 
access to general records or to personal informa- 
tion also has a right of appeal to the Commis- 
sioner. 


The requester has 30 days after notice of the 
decision is given by the head to file a written 
notice of appeal with the Commissioner. After 
an appeal is filed, the head of the institution and 
any affected persons are notified of the appeal. 


It is the Commissioner’s practice to attempt to 
mediate all appeals, although in certain cases an 
appeal could proceed directly to an inquiry. As 
soon as an appeals file is opened, an Appeals Of- 
ficer is assigned to the case. Where access to a 
particular record is in dispute, the Appeals Offi- 
cer will review the record and attempt to mediate 
a settlement between the parties. 


The Appeals Officer ascertains the issues arising 
from the appeal and determines the respective 
positions of the parties. The Appeals Officer 
contacts both the appellant and the government 
representative to ensure that there are no misun- 
derstandings about the nature of the records or 
the exemptions claimed. If settlement is not 
possible or only partially successful, the appeal 
proceeds to an inquiry. The Appeals Officer 
prepares a report which sets out the facts and 
issues arising from the appeal. 


A Notice of Inquiry is sent to all parties, together 
witha copy of the Appeals Officer’s Report. The 
parties are advised of their right to make repre- 
sentations to the Commissioner with respect to 
the issues arising from the appeal. Finally, al- 
though the Appeals Officer’s Report attempts to 


- identify all relevant issues, it is made clear to the 


parties that they are free to address any other 
issues in their representations. 


The Commissioner’s normal practice is to re- 
quire written representations, and the parties are 
provided with a reasonable period of time in 
which to prepare them. 


The representations of the parties are reviewed 
and analyzed, and when the Commissioner has 
all the necessary information, a written order is 
prepared disposing of all issues in the appeal. A 
copy of the Commissioner’s order is sent to the 
parties and to each affected person. The order is 
also summarized and published in the agency’s 
Summaries of Appeals, which are distributed to 
all interested readers on a regular basis. 


The Compliance Function 


The Act requires the Commissioner to undertake 
an annual review of the effectiveness of the Act, 
and to assess the extent to which Ontario govern- 
ment institutions are complying with the Act’s 
provisions. After completing this review, the 
Commissioner is authorized to make recom- 
mendations regarding the practices of individ- 
ual ministries and agencies. 


To discharge these responsibilities, the Commis- 
sioner must investigate, monitor, assess, evalu- 
ate, review and generally oversee how various 
institutions have implemented the Act and its 
regulations. 


The Commissioner’s compliance function oper- 
ates at two levels. 


First, the Commissioner has a general responsi- 
bility for ensuring that government institutions 
are complying with the Act asa whole. Thescope 
of this responsibility encompasses matters such 
as compliance with statistical reporting require- 
ments; proper processing of requests for infor- 
mation; and a wide range of records manage- 
ment issues. 


Onamore specific level, the Commissioner must 
be satisfied that institutions have complied with 
those sections of the Act that seek to “protect the 
privacy of individuals with respect to personal 


information about themselves held by institu- 
tions and to provide individuals with a right of 
access to that information.” 


The Act establishes certain requirements dealing 
with the collection, retention, use, disclosure, 
disposal and security of personal information. In 
addition, Management Board of Cabinet is re- 
sponsible for ensuring that regulations are in 
place which establish uniform administrative 
standards in each of the above-mentioned areas. 


The Compliance department becomes involved 
when a public complaint has been received by 
the IPC; when an appeal raises compliance or 
privacy issues; or when the Commissioner de- 
termines that a particular issue warrants investi- 
gation. 


In instances where complaints are filed by 
members of the public, a Compliance Investiga- 
tor contacts both the complainant and represen- 
tatives of the institution to explore the issues 
raised in the complaint. After the investigation 
has been completed, a report is sent to both the 
complainant and the institution, outlining the 
findings and any recommendations arising from 
the investigation. 


Appeals often involve a number of issues be- 
sides the denial of a request for access to records. 
These issues could include compliance concerns 
such as the manner in which personal informa- 
tion can be retrieved, or the extent to which an 
institution is complying with the Act. A compli- 
ance issue could be limited to one specific aspect 
of the operation of the institution, or could have 
ministry-wide implications. In either case, 
Compliance Investigators are directed to con- 
duct a thorough review of the institution’s prac- 
tices and procedures, and to report their findings 
to the Commissioner. 


The Compliance department is also involved in 
systematic reviews of various institutions where 
problems have been identified or where a par- 
ticular ministry or agency recognizes the need to 
evaluate and perhaps change its administrative 
and records management practices in order to 
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comply with the provisions of the Act. Because 
the Act has imposed new standards and prac- 
tices for all government institutions to follow, 
many ministries and agencies are in the process 
of reviewing their procedures and practices. 


The systematic reviews conducted by the Com- 
pliance department focus on such matters as rec- 
ord keeping practices, security systems, and the 
various storage, retrieval and disposal practices 
used by institutions in dealing with the personal 
information in their custody or control. 


In some cases, an investigation or review could 
result in recommendations by the Commissioner 
that a particular institution change its practices 
and procedures in order to comply with the Act. 
In more serious cases, the Commissioner might 
order an institution to cease a collection practice, 
or to destroy collections of personal information 
that contravene the Act. If such an order is being 
considered, subsection 59(b) of the Act requires 
that the head of the institution be first provided 
withan opportunity to present arguments to the 
Commissioner. 


The Compliance department is also involved in 
the review of applications made to the Commis- 
sioner for authorization to collect personal infor- 
mation from sources other than from the indi- 
vidual to whom the information relates. This 
practice is known as indirect collection. 


The IPC is currently reviewing the practices and 
procedures followed by the Compliance depart- 
ment to ensure that all investigations meet the 
appropriate standards of administrative fairness. 
This review should be completed early in 1991. 


Policy Development 


Increasingly, policy development has assumed a 
largerroleas the mandate of theIPC has evolved, 
and the study of emerging access and privacy is- 
sues has moved to the foreground of the IPC’s 
advisory mandate. 


As new technologies develop, important issues 
are being raised as to how these technologies will 
impact on the access and privacy principles 
enshrined in the Act. The Act places an obliga- 
tion on the IPC to research and study these 
implications and to advise on how these matters 
can be reconciled with the principles of the legis- 
lation. The IPC views its advisory mandate as ne- 
cessitating the monitoring of technological de- 
velopments, assessing their impact on the prin- 
ciples of the Act, and developing recommenda- 
tions for consideration by various policy-mak- 
ers. 


The IPC exercises its policy development func- 
tion by researching matters relating to the pur- 
poses of the Act, and by commenting on the 
privacy implications of proposed government 
programs and legislation. 


In 1990, the IPC undertook a number of policy 
initiatives. Perhaps one of the most difficult 
privacy issues was the question of how various 
public and private institutions should deal with 
HIV/ AIDS-related personal information. Fol- 
lowing the previous year’s report, HIV/AIDS in 
the Workplace, in 1990 the IPC released HIV/ 
AIDS: A Need For Privacy, which dealt with 
broader issues associated with HIV/AIDS, such 
as anonymous testing, non-nominal reporting 
and partner notification. 


The report made four recommendations, based 
on the assumption that the protection of privacy 
can be reconciled with safeguarding public health. 


First, it recommended that anonymous testing 
for the presence of the HIV antibody should be 
made available for all persons who wish to be 
tested. Commensurate with this recommenda- 
tion, the IPC asked that there be no mandatory 
nominal reporting of HIV positive test results, 
and that both of these recommendations be 
codified in amendments to the Health Protection 
and Promotion Act. 


The second recommendation would make phy- 
sicians primarily responsible for partner notifi- 
cation and counselling, the main objective being 
to facilitate voluntary partner notification by the 
affected individual. Physicians would be given 
the option of deferring partner notification to a 
Medical Officer of Health, if they were unwilling 
or unable to perform this function. 


Third, the report recommended that the Health 
Disciplines Act be amended to include the con- 
cept of a physician’s “duty to warn”, requiring 
physicians to warn those at risk of transmission. 


The final recommendation was that the govern- 
ment not institute mandatory testing for the 
presence of antibodies to HIV, other than the 
HIV testing of all donated blood, tissues, semen 
and embryos, and universal testing as part of 
anonymous, unlinked seroprevalance surveys. 


We understand that our recommendations are 
under active consideration by the government, 
and that an announcement regarding imple- 
mentation will be forthcoming early in 1991. 


In 1990, the privacy implications of the new 
Ontario health number, introduced to replace 
the existing OHIP number, became a concern to 
the IPC. This new number would be assigned to 
each Ontario resident and would remain with 
the individual for life. In other words, the health 
number would become a unique identification 
number. 


From the perspective of administrative efficiency, 
the new number has important advantages. 
However, from a privacy perspective, it raised 
several serious concerns. These concerns can be 
illustrated by reference to how the use of the 
federal Social Insurance Number (SIN) expanded 
beyond its original purposes. Instead of use 
being limited to certain programs within the 
federal public sector, the private sector across 
Canada began to routinely ask for the SIN as a 
way of ensuring the identification of a customer. 


A policy paper on issues relating to the health 
number was prepared by the IPC, pointing out 
the dangers of the number being used beyond its 
original purposes. We recommended to the 
Minister of Health that legislation be introduced 
restricting use of the new number to health- 
related programs in the Ontario public sector, 
and prohibiting use in all circumstances by the 
private sector. 


The Minister of Health responded to the IPC’s 
recommendations by introducing the Health Cards 
and Numbers Control Act, which would limit the 
use of the health number to health-related pro- 
grams and medical research, and prohibit pri- 
vate sector usage. This legislation received First 
Reading in December of 1990, and is expected to 
become law early in the 1991 spring session. 


Another issue of concern to the IPC during 1990 
was the question of whether the Criminal Intel- 
ligence Service of Ontario, made up of local 
Ontario police forces and the RCMP, should be 
givenauthority to gain unrestricted access to Bell 
Canada’s technical information, in order toassist 
police forces in conducting interceptions of tele- 
phone conversations in the course of law en- 
forcement investigations. 


Bell maintained that the disclosure of this techni- 
cal information would constitute a breach of the 
confidentiality provision in its Terms of Agree- 
ment with its customers. The IPC, along witha 
number of other intervenors, supported Bell 
Canada’s position in arguments before the Ca- 
nadian Radio and Telecommunications Com- 
mission (CRTC). The CRTC, in its ruling, sup- 
ported our position and upheld Bell Canada’s 
obligation to keep customer information confi- 
dential. 


Computer matching has gained considerable 
international attention as a potential threat to 
personal privacy. The term “computer match- 
ing” refers to the technique of linking informa- 
tion in one database with information in another, 
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with the object of discovering significant dis- 
crepancies. Whenever personal information is 
matched in this manner, the IPC believes there 
area number of significant privacy implications. 


In the United States, computer matching is most 
often used to uncover fraud, as in the case of 
individuals who have received some form of 
social assistance but whose income tax returns 
reveal an income level that would disqualify 
them from receiving assistance. 


The extent to which this technique is used in 
Ontario is not fully known, although there is 
little doubt that it is being utilized to some de- 
gree. Given the potential threat to personal 
privacy that computer matching poses, the IPC 
prepared a policy paper which recommended 
that the government of Ontario constitute a task 
force with a mandate to determine the extent of 
the use of this technique and recommended how 
computer matching could be controlled to avoid 
potential privacy abuses. (This report was to be 
presented to the Standing Committee on the 
Legislative Assembly in the context of its three- 
year review of the provincial Freedom of Informa- 
tion and Protection of Privacy Act, 1987.) 


The IPC also prepared a paper on the call display 
capability of new telephone systems, which was 
the subject of a hearing before the CRTC. Com- 
monly referred to as “caller identification”, the 
system displays the telephone number of the 
person making the call on the screen of the 
receiving telephone. This is done automatically, 
without the knowledge and consent of the indi- 
vidual who is making the call. Without an ability 
to block this display function, caller identifica- 
tion capability is highly intrusive. The IPC be- 
lieves that customers should have the option to 
acquire a blocking system that prevents their 
telephone number: from being displayed, and 
that this service should be provided free of charge. 


Several intervenors objected to Bell Canada’s 
application to the CRTC for approval of its caller 
identification system, supporting our position 
that subscribers should not have to pay the 75 
cent per call blocking charge proposed by Bell. In 
its initial decision, the CRTC upheld Bell Can- 
ada’s position, althoughit granted one exception 
to women’s crisis centres, which would be pro- 
vided with free blocking. That decision was later 
appealed, and a final decision is expected in 
early 1991. 


During the past year, the IPC also made its views 
known to the Ministry of Health with respect to 
the creation of the Ontario Cancer Control Agency. 
This new agency would be an amalgamation of 
the current Ontario Cancer Institute and the 
Ontario Cancer Treatment and Research Foun- 
dation. From the perspective of the IPC, the 
principal issue was whether this new agency 
would be a scheduled institution under the 
provincial Freedom of Information and Protection of 
Privacy Act, 1987. The IPC’s position is that all 
Ontario government agencies should be subject 
to the Act, thereby ensuring a consistent ap- 
proach to access and privacy issues across the 
public sector in Ontario. 


Finally, the IPC developed guidelines for both 
provincial and municipal institutions on what 
information should be provided to the Commis- 
sioner when applying for authorization for indi- 
rect collection (i.e., collection of personal infor- 
mation froma source other than the individual to 
whom the information relates) under section 
59(c) of the Act. These guidelines are available to 
all provincial and municipal institutions covered 
by the provincial and municipal Acts. 


Outreach 


As part of its mandate, the IPC is responsible for 
ensuring public awareness of the Act, and for 
educating individuals and institutions about their 
rights and responsibilities with respect to free- 
dom of information and protection of privacy. 


One major outreach effort during 1990 involved 
working with the Freedom of Information and 
Privacy Branch of Management Board of Cabi- 
net to deliver training sessions to municipal in- 
stitutions throughout the province, in prepara- 
tion for implementation of the Municipal Freedom 
of Information and Protection of Privacy Act, 1989. 


In addition, the Commissioner, Assistant Com- 
missioners and other staff members spoke to a 
wide range of groups during the year, providing 
information on freedom of information and 
protection of privacy to various stakeholder and 
public interest groups. These included: 


Canadian Institute of Surveying and Mapping, 
Ontario College and University Library Associa- 
tion, Ontario Good Roads Association, Ontario 
Association of Property Standards Officers, Bank 
of Montreal, Association of Records Managers 
and Administrators, Ontario Urban Transit 
Association, Municipal Tax Collectors Associa- 
tion, Ontario Separate School Trustees Associa- 
tion, Canadian Access and Privacy Association, 
Association of Municipal Clerks and Treasurers, 
Central Canada Radio and TV News Directors 
Association, Water Works Association, Ontario 
Reporters Association, Edu-Law, Canadian 
Council of Administrative Tribunals, Canadian 
Public Relations Society, Ontario Association of 
Chiefs of Police, Council on Government Ethics 
and Lobbying, Ontario Public Buyers Associa- 
tion, Canadian Federation of University Women, 
Ontario Fire Fighters Association, Ontario Hy- 
dro, Riley Information Services, CBC, Ryerson 
School of Journalism, Conference of Ontario 
Boards and Agencies, and the Canadian Bar 
Association. 


Telephone Tracking 


The IPC has both a local Toronto and a toll-free 


telephone number which members of the public 
can call to obtain information regarding the 
operation of the Act and the work of the Commis- 
sioner’s Office. 


During 1990, a total of 2,434 telephone calls were 
received by the IPC concerning freedom of infor- 
mation and protection of privacy issues. The 
majority of these callers, 81.7 per cent, requested 
general information about the Act; three percent 
asked forinformation about the appeals process; 
0.8 per cent asked for legal interpretations; 10.7 
per cent had privacy concerns; and the remain- 
ing 3.8 per cent requested procedural guidance 
(i.e., how to make a request under the Act). 
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Subsection 58(2) of the Act requires the Commis- 
sioner to undertake a comprehensive review of 
the effectiveness of the Act in providing access to 
information and protection of personal privacy. 
This subsection further stipulates that at least 
three matters must be included in the Commis- 
sioner’s review, namely: 


-a summary of the nature and ultimate resolu- 
tion of appeals; 


-an assessment of the extent to which institutions 
are complying the Act; and 


-the Commissioner’s recommendations regard- 
ing practices of particular institutions and pro- 
posed revisions to the Act and regulations. 


These matters will be dealt with separately in 
this section of the Annual Report. 


The wording of subsection 58(2) suggests that 
the Commissioner's review need not necessarily 
be restricted to the three matters listed above. 
Rather, all relevant and pertinent matters should 
be included, in order that the Annual Report 
comprise a comprehensive review of the Act. 


Toappreciate the effectiveness of any legislation, 
it is often useful to look at the provisions in the 
context of what preceded it. 


Before the Freedom of Information and Protection of 
Privacy Act, 1987 came into force on January 1, 
1988, access to government information in On- 
tario was largely discretionary. It was up to 
individual ministers to decide whether the pub- 
lic interest warranted the release of specific rec- 
ords or information, and, as the Williams Com- 
mission discovered, this resulted in inconsistent 
and ad hoc practices. The public had no legal 
right to ask for, let alone receive, government in- 
formation, and the civil service oath of secrecy 
acted as a further disincentive to disclosure of 
records in the custody and control of the provin- 
cial government bureaucracy. 


This tradition of official secrecy was quite under- 
standable, since it was inherited from Great Bri- 


[MEASURING THE ACT'S EFFECTIVENESS 


tain as part of our constitutional heritage. How- 
ever, it is fair to say that, prior to the passage of 
the Act in 1987, principles of secrecy were deeply 
entrenched at all levels of the Ontario govern- 
ment. 


In passing the Freedom of Information and Protec- 
tion of Privacy Act, 1987 the Ontario Legislature 
broke with this inherited tradition, and, for the 
first time, gave the public a legal right of access 
to government records and to their own personal 
information. This right to physical access alone, 
however, will not achieve all of the Act’s goals 
and objectives. In the long run, the success of the 
Act will be measured in part on the basis of how 
well it has succeeded in changing the attitudes of 
government officials as custodians of informa- 
tion. The effectiveness of the Act, therefore, must 
be measured in qualitative as well as quantita- 
tive terms. 


In the following pages, statistical data along with 
other interpretive material will be presented. 
The aim of this presentation is to provide a com- 
prehensive review of the Act in its third year of 
operation. 


Summary of the Nature and Ultimate 
Resolution of Appeals 


Subsection 58(2)(a) of the Act requires the Com- 
missioner to summarize the nature and ultimate 
resolution of appeals. Thissummary is intended 
to provide an overview of the appeal process at 
both the mediation and inquiry stages. 


In order to provide the proper context of analyz- 
ing the appeal process, it is necessary to begin by 
looking at the initial requests for general records 
or personal information made to the various 
ministries and agencies covered by the Act. The 
statistical material provided below, has been 
gathered from Ontario government institutions 
pursuant to section 34 of the Act, which requires 
heads of institutions to report the following matters 
to the Commissioner: 


(a) The number of requests for access to records 
made to the institution; 


(b) the number of refusals by the head to dis- 
close a record, the provisions of this Act 
under which disclosure was refused, and the 
number of occasions on which each provi- 
sion was invoked; 


(c) for each provision of this Act in respect of 
which an appeal of a decision of a head has 
been commenced, the number of appeals 
commenced; 


(d) the number of uses or purposes for which 
personal information is disclosed where the 
use or purpose is not included in the state- 
ments of uses and purposes set forth under 
clauses 45(d) and (e); 


(e) the amount of fees collected by the institu- 
tion under section 57; and 


(f) any other information indicating an effort by 
the institution to put into practice the pur- 
poses of this Act. 


Statistics Relating to Requests 
Received by Ministries and Agen- 
cies 


Each year, all provincial institutions covered by 
the Freedom of Information and Protection of Privacy 
Act are required to report to the Commissioner. 
These reports provide statistical information on 
general records, personal information, and cor- 
rection requests received by institutions, and the 
actions institutions have taken in response to 
those requests. 


As in 1988 and 1989, 100 per cent of the institu- 
tions covered by the Act completed and submit- 
ted a report of activities during 1990. Once re- 
ceived by the IPC, these reports were checked for 
internal consistency and any discrepancies were 
rectified. Some inconsistencies became evident 
after the data had beenaggregated and prepared 
in tabular format, and, wherever possible, these 
inconsistencies have been resolved. However, 
because various interpretations of categories of 
data are possible, some inconsistencies may 
remain, and where a discrepancy exists which 


could not be resolved, the figures supplied by 
the institution have been assumed to be accurate. 


Because data fluctuates naturally from year to 
year, increases and decreases in numbers could 
occur simply by chance. Comparisons between 
three consecutive years can be misleading, par- 
ticularly if those three years are at the beginning 
of anew process when activities and procedures 
are still evolving. Only after a number of “stable” 
years are reliable trends and forecasts possible. 


In all, provincial institutions received 6,345 re- 
quests under the Act. Of these, 3,798 were for 
general records, 2,493 for personal information 
and 54 for corrections (Table 1). 


As reported by the institutions, the vast majority 
of requests were answered during 1990, and 
only a relatively small portion were carried over 
into 1991. For general record requests, 3,535 
were completed and 551 carried over; for per- 
sonal information requests, 2,434 were completed 
and 134 carried over; and for correction requests, 
47 were completed and six carried over (Table 1). 


The overall rate of completion, which includes 
requests carried over from previous years, was 
88.9 per cent in 1990. This compares favourably 
with the rate of 95.2 percent achieved in 1989 and 
89.0 per cent in 1988 (Table 9). 


In 1990, requests for general records made up 
approximately 60 per cent of all requests. In 
1989, this figure was 67 per cent, up from ap- 
proximately 50 per cent in 1988 (Table 9). Toa 
large extent these differences can be accounted 
for by changes in the number of requests for 
general records reported by one ministry, the 
Ministry of Revenue. From 170 general record 
requests in 1988, the Ministry of Revenue re- 
ported receiving 3,044 general record requests in 
1989 (Year Totals provided in Table 10). In 1990, 
this figure dropped quite substantially to 782. In 
addition, the number of personal information 
requests received by the Ministry of Revenue 
began at 616 in 1988, dropped to 88 in 1989, and 
increased again in 1990 to 165. 
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Most of the requests made in 1990 were to min- 
istries, as opposed to agencies. The largest number 
of requests was reported by the Ministry of 
Correctional Services (988), followed by the 
Ministry of Revenue (947), the Ministry of 
Community and Social Services (454) and the 
Ministry of Government Services (414). These 
four ministries accounted for just over 68 per 
cent of the total requests received by ministries, 
and approximately 44 per cent of all requests. 


The first three ministries listed above also re- 
ceived the highest number of requests during 
1988 and 1989 (Table 10). However, the number 
of requests received by the Ministry of Govern- 
ment Services has increased substantially over 
the past three years, from 104 in 1988, to 164 in 
1989, to 414 in 1990. In contrast, the number of 
requests received by the Ministry of Health has 
decreased steadily over the same period, from 
351 in 1988 and 373 in 1989, to 183 in 1990. 


Among provincial agencies, the Workers’ Com- 
pensation Board received the most requests (377), 
followed by Ontario Hydro (194), the Liquor 
Control Board of Ontario (122) and the Archives 
of Ontario (71). These four provincial agencies 
also received the largest number of requests in 
1988 and 1989 (Table 10). Although requests to 
these four agencies accounted for approximately 
61 per cent of all requests made to agencies, they 
represent just over 19 per cent of the total num- 
ber of requests received in 1990. 


Time Taken to Complete Requests 


Most requests were completed within the 30 
days permitted by the legislation (Table 2). Among 
general record requests, 65.3 per cent were 
completed within 30 days, compared to 78.1 per 
cent for personal information requests. Only 2.8 
percent of all requests required 121 days or more 
to complete. In 1990 there was a slight decrease 
in the percentage of general records and per- 
sonal information requests completed within 30 
days, compared to 1988 and 1989. 


As faras the disposition of requests is concerned, 
the largest category of response to all types of 
requests was total disclosure by the institution; 
45.9 per cent for general records, 55.2 per cent for 
personal information, and 49.7 per cent for all 
requests taken together (Table3 and Figure 1). In 
a further 25.3 per cent of cases, at least part of the 
requested information was disclosed. 


When access to information was denied, in the 
case of general records, it was most frequently 
done for law enforcement reasons (445 requests), 
under section 14 of the Act (Table 4). In the case 
of personal information, when information was 
refused (805 requests), it was most frequently 
done using section 49 of the Act. The second 
most frequently applied exemption for general 
records was section 21 (personal privacy - 414 
requests), and for personal information it was 
section 14 (law enforcement - 257 requests). 


Figure 1 / Disposition of Requests 
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Correction Requests 


There was a marked decrease in the number of 
correction requests made during 1990; 47,down 
from 93 in 1989. These 47 correction requests 
were still well above the 13 correction requests 
received in 1988 (Table 13). Most of the 1990 
correction requests were refused (39 of 47) (Table 
5). Four statements of disagreement were at- 
tached to records, and seven notifications of the 
statement of disagreement were sent to persons 
who had come in contact with the records in- 
volved. 


Fee Estimates 


As part of the report to the Commissioner, insti- 
tutions are also required to provide information 
on the fees collected and waived during the proc- 
ess of responding to requests. During 1990,a fee 
was collected for 796 general record requests and 
14 personal information requests (Table 6). In 
total, ministries and agencies provided fee esti- 
mates for 1,415 requests. Of these, the entire fee 
was waived in 593 cases, and waived in part in 12 
others. Fee waivers were more likely to occur for 
personal information requests than general rec- 
ord requests (87.3 per cent versus 38.1 per cent). 
A total of $7,735.76 in fees were waived during 
1990. 


For general record requests, a total of $72,688.74 
in fees was collected during 1990, compared to 
$513.10 for personal information requests (Table 
6). Forall requests in which a fee was sought, the 
average fee collected was $89.96 for general rec- 
ords requests and $36.65 for personal informa- 
tion. 


Reasons for the Collection of Fees 


The most frequent reason for charging a fee was 
reproduction costs (40.4 per cent of all reasons), 
with shipping (26.0 per cent) and preparation of 
the material (25.4 per cent) as the next two most 
frequent reasons cited by institutions (Table 7). 


Categories of Requesters 


The Freedom of Information and Privacy Co- 
ordinators completing the year-end reports to 
the Commissioner were also asked to categorize 
the type of requester involved in each request 
(Table 8). This required a subjective judgment on 
the part of the co-ordinators, but the information 
was thought to be useful in developing public 
education and outreach programs. 


Co-ordinators were unable to make a judgment 
and provide this information in approximately 
15.5 percent of requests. Most of this percentage 
can be explained by the 884 requests made to the 
Ministry of Revenue which were not classified as 
to source. When these requests are removed 
from the calculation, the number of requests 
where co-ordinators were unable to makea judg- 
ment is reduced to 1.0 per cent. 


In cases where the information was provided, 
individual requesters made up the largest cate- 
gory of requesters. The vast majority of personal 
information requests (88.4 per cent) were made 
by individuals, while 38.8 per cent of general 
record requests also came from individual re- 
questers. 


TABLE 1 / TYPES OF REQUESTS FOR ACCESS 


REQUESTS REQUESTS CARRIED OVER 
RECEIVED COMPLETED TO 1991 
No % No. % No % 
General record 3798 59.9 8535) 58.8 551 79.7 
Personal information 2493 39.2 2434 40.5 134 19.4 
Corrections 54 0.9 47 0.8 6 0.9 
Total 6345 100.0 6016 100.1 691 100.0 


TABLE 2 / TIME TAKEN TO COMPLETE REQUESTS’ 


GENERAL PERSONAL 
RECORDS INFORMATION TOTAL 
No % No. %o No % 

1-30 days 2309 65.3 1902 78.1 4211 70.5 
31-60 days 734 20.8 421 1723 SS 19.3 
61-90 days 272 eal 81 Ses) 353 5.9 
91-120 days 63 1.8 20 0.8 83 1.4 
121 days or more 157 4.4 10 0.4 167 2.8 
Total 3535 100.0 2434 99.9 5969 99.9 


*This table excludes correction requests. (The information regarding time to completion was not collected for correction requests.) 


TABLE 3 / DISPOSITIONS OF REQUESTS’ 


GENERAL 

RECORDS 
No. 
All disclosed 1622 
Disclosed in part 666 
Nothing disclosed 695 
Withdrawn/abandoned 425 
Refused to confirm/deny 1277, 
Total S555 


*Dispositions of correction requests are given separately (Table 5). 


% 


45.9 


18.8 


3.6 


100.0 


PERSONAL 
INFORMATION 

No. % 
1344 S5'2 
843 34.6 
157 6.5 
84 335 
6 0.2 
2434 100.0 


No. 


2966 


1509 


852 


509 


133 


5969 


TOTAL 


%o 


49.7 


253 


14.3 


8.5 


Php 


100.0 
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TABLE 4 / EXEMPTIONS INVOKED 


GENERAL PERSONAL 
RECORDS INFORMATION TOTAL 

No. % No. %o No. %o 
Section 12 - cabinet records 44 2. 3 0.2 47 1.6 
Section 13 - advice to governments 110 6.8 144 10.7 254 8.6 
Section 14 - law enforcement 445 PUG fee) 257 19.1 702 23) 
Section 15 - relations with other 14 0.9 4 0.3 18 0.6 
governments 
Section 16 - defence A 0.1 0 0.0 2 0.1 
Section 17 - third party information 199 12.3 23 Ae, 222 hk) 
Section 18 - economic/other interests 98 6.1 28 Bail 126 4.2 
Section 19 - solicitor-client privilege 74 4.6 48 3.6 122 4.1 
Section 20 - danger to safety or health 16 1.0 5 0.4 21 0.7 
Section 21 - personal privacy (general 414 25.6 N/A N/A 414 14.0 
records) 
Section 22 - information soon to be Sw Bee 20 ies) 12 2.4 
published 
Section 49 - personal privacy (personal N/A N/A 805 SE)7/ 805 Dial 
information) 
Section 67 - other acts 149 922 12 0.9 161 5.4 
Total 1617 100.0 1349 100.2 2966 100.0 
Average number of exemptions per 1e2 1.3 i1g3 


request involving a denial of the request 


TABLE 5 / DISPOSITIONS OF CORRECTION REQUESTS 


No. % 
Correction made in whole fl 14.9 
Correction made in part (0) 0.0 
Correction refused 39 83.0 
Correction withdrawn/abandoned 1 Dall 
Total 47 100.0 


No. of statements of disagreement attached to record: 4 
Notification of statement of disagreement requested: 0 


No. of notifications sent: 7 


TABLE 6 / CASES IN WHICH FEES WERE ESTIMATED 


GENERAL PERSONAL 
RECORDS INFORMATION TOTAL 
No. %o No. % No. % 

Collected in whole 796 61.0 14 a 810 S72 
Waived in whole 497 38.1 96 87.3 593 42.0 
Waived in part 12 0.9 0 0.0 12 0.8 
Total 1305 100.0 110 100.0 1415 100.0 
Total fees collected $72,688.74 $513.10 $73,201.84 
Average fee collected per request $89.96 $36.65 $89.05 
where fee was collected 
Total fees waived $6,481.63 $1,254.13 $7,735.76 
Average fees waived per request 
where fee was waived in whole $12.73 $13.06 $12.79 


or in part 
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TABLE 7 / REASONS FOR COLLECTION OF FEES’ 


GENERAL PERSONAL 
RECORDS INFORMATION TOTAL 
No. % No. %o No. %o 
Reproduction 927 39.5 66 56.9 993 40.4 
Shipping 621 26.5 18 15-5) 639 26.0 
Preparation 624 26.6 0 0.0 624 25.4 
Search time 82 Sep) A leg 84 3.4 
Computer costs 82 Bhs) 18 SES 100 4.1 
Other 8 0.3 12 10.3 20 0.8 
Total 2344 99.9 116 99.9 2460 100.1 
*Multiple reasons for the collection of fees could arise out of each instance in which a collection was considered. 
TABLE 8 / TYPES OF REQUESTERS’ 
GENERAL PERSONAL 
RECORDS INFORMATION TOTAL 
No. %o No. % No. % 

Individual 1372 38.8 2152 88.4 3524 59.0 
Business 863 24.4 74 3.0 937 LS7, 
Researcher 143 4.0 0 0.0 143 2.4 
Media 163 4.6 0 0.0 163 2257) 
Association 164 4.6 11 0.5 iNT} BS) 
Other 86 2.4 16 0.7 102 7 
Unknown 744 21.0 181 7.4 925 i6).5) 
Total 3535 99.8 2434 100.0 5969 99°9 


*This table includes all completed requests. 


TABLE 9 / TYPES OF REQUESTS FOR ACCESS’ 


1988 1989 1990 TOTAL 
REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. | COMPLETED REC’D. COMPLETED 
General records 2432 2044 $592 $549 3798 3535 11822 11128 
Personal information 2338 2203 2549 2696 2493 2434 7380 1333 
Corrections 14 13 92 93 54 47 160 153 
Total 4784 4260 $233 8338 6345 6016 19362 18614 


*The number of requests completed in any one year may exceed the number of requests received in that year because requests may have been 


carried over from previous years. 


TABLE 10 / REQUESTS RECEIVED AND COMPLETED’ 


1988 1989 1990 TOTAL 
REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 

Agriculture & ei 54 36 By 55 3 55 148 141 
Food 

Total 57 54 36 32 55 3 55 148 141 
Attorney General 139 130 207 161 136 31 150 482 441 
Assessment 

Review Board D 2 0 0 4 0 3 6 5 
Criminal Injuries 

Compensation 3 3 3 3 3 0 3 9 9 
Board 

Ontario Municipal 

Board 2 ? 1 1 0 0 0 3 3 
Office of Public 

Complaints 1 1 1 1 1 0 1 3 3 
Commissioner 

Public Trustee 5 3 13 8 13 2 16 31 Dif 
Statutory 

Procedure Rules 0 0 0 0 1 0 1 1 1 
Committee 

Total 152 141 225 174 158 33 174 535 489 
Premier’s 

Advisory 0 0 3 3 0 0 0 3 3 
Committee on 

Executive 

Resources 

Total 0 0 3 3 0 0 0 3 3 
Citizenship 7 6 13 8 4 3 4 24 18 
Ontario Advisory 


Council on 0 0 0 0 2 0 2 D 2 
Multiculturalism : 
& Citizenship 


Ontario Council 
on University 0 0 0 0 2 0 2 zZ 2 
Affairs 


1988 1989 1990 TOTAL 
REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 

Ontario Human 
Rights 22 20 47 31 46 0 43 115 94 
Commission 
Royal Ontario 0 0 0 0 2 0 a 2 2 
Museum 
Total 29 26 60 39 56 3 53 145 118 
Colleges & 26 22) 36 30 45 4 41 107 93 
Universities 


Ontario Council 

of Regents for 1 1 1 1 0 0 0 2 2 
Colleges of 

Applied Arts & 

Technology 


Ontario Graduate 
Scholarship 9 9 14 13 18 0 8 41 30 


Selection Board 


University 

Research 1 1 0 0 0 0 0 1 1 
Incentive Fund 

Selection 

Committee 


Algonquin 
College-Nepean 0 0 2 2 6 0 8 8 10 


Cambrian 
College-Sudbury 0 0 2 1 2 0 4 4 5 


Canadore 
College-North 0 0 6 6 1 0 2 7 8 
Bay 


Centennial 
College- 0 0 D 2 4 0 2) 6 7 
Scarborough 


Confederation 
_ College-Thunder 0 0 3 3 1 0 1 4 4 
Bay 


Connestoga 
College-Kitchener 0 0 4 = 


i) 
Oo 
NN 
Ov 
Ov 


Durham College- 
Ottawa 0 0 3 3 5 0 6 8 9 


eee TT EEE aa 
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1988 1989 1990 TOTAL 


REQUESTS REQUESTS | REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 
- eS eee ee ee 
Fanshawe 
College-London 0 0 22 22 35 0 35 Si) Sy 
George Brown 
College-Toronto 0 0 2 2 5 0 5) 7 V 
Georgian College- 
Barrie 0 (0) 3 3 3 0 4 6 Z 
Humber College- 
Etobicoke 0 0 0 0 3 2 3 3 3 
Lambton College- 
Sarnia 0 0 3 3 1 0 1 4 4 
Loyalist College- 0 0 0 0 2 0 2 2 Z 
Belleville 
Mohawk College- 
Hamilton 0 0 3 2 3 0 3 6 5 
Niagara College- 
Welland 0 0 4 4 5 0 5 9 9 
Northern College- 
South Porcupine 0 0 14 14 4 0 ) 18 19 
Sault College- 
Sault Ste Marie 0 0 2 2 3 0 4 5) 6 
Seneca College- 
North York 0 0 7 5 4 0 W 11 12 
Sheridan College- 
Oakville 0 0 32 82 8 0 9 40 41 
Sir Sanford 
Fleming College- 0 0 Dy 27 0 0 0 2 Di 
Peterborough 
St. Clair College- 
Windsor 0 0 3 5 2 0 2 5 5 
St. Lawrence 
College- 0 0 2 2 5 0 3 5 5 
Brockville 
Total 37 33 197 186 165 6 165 399 384 


EEE 


Community & 
Social Services 362 342 518 487 454 25 441 1334 1270 


1988 1989 1990 TOTAL 
REQUESTS REQUESTS | REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 
Child & Family 
Service Review 0 0 1 1 0 0 0 1 1 
Board 
Custody Review 
Board 0 0 2 2 0 0 0 2 2 
Medical Advisory 
Board-Family 1 1 0 0 0 0 0 1 1 
Benefits 
Social Assistance 
Review Board 9 8 14 14 6 0 6 29 28 
Total SYp- 351 535 504 460 25 447 1367 1302 
Consumer & 
Commercial 110 91 160 167; 156 32 140 426 368 


Relations 


Commercial 
Registration 1 1 0 0 1 0 1 2 
Appeal Tribunal 


i) 


Liquor Control 


Board of Ontario 47 36 150 134 122 6 123 319 293 
Liquor License 
Board of Ontario 1 1 12 9 12 1 15 25 25 
Ontario Film 
Development 0 0 0 0 0 0 1 0 1 
Corporation 
Ontario Film 
Review Board 1 1 0 0 0 0 0 1 1 
Ontario Racing 
Commission 0 0 0 0 1 0 1 1 1 
Total 160 130 322 280 292 39 281 774 691 
Correctional 

- Services ha 632 836 741 988 46 931 2601 2304 
Minister’s 
Advisory 2 2 0 0 0 0 0 2. 2 
Committee on 
Corrections 


1988 1989 1990 TOTAL 
REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 

Ontario Board of 

Parole DA 20 Ds) 24 27 0 28 73 (P 
Total 800 654 861 765 1015 46 959 2676 2378 
Culture & 

Communications 7 4 31 DS 15 0 12 53 41 
Ontario Heritage 

Foundation 6 5 23 Pil 5 0 7 34 33 
Ontario Science 

Centre 1 1 8} 3 8 0 8 12 12 
Archives of 

Ontario 98 86 WA 79 71 0 59 290 224 
Total 112 96 178 128 99 0 86 389 310 
Office for Disabled 

Persons 3 2 0 0 1 0 1 4 3 
Total 3 2 0 0 1 0 1 4 3 
Education 115 110 48 39 Bi 2 67 220 216 
Education 

Relations 0 0 0 0) 1 1 0 1 0 
Committee 

Language of . 

Instruction 1 1 0 0 0 0 0 1 1 
Commission of 

Ontario 

Planning & 

Implementation 2 2 0 0 1 0 1 3 3 
Commission . 

Total 118 113 48 39 59 3 68 225 220 
Energy 6 5 12 9 5 2 4 28 18 
Ontario Hydro 323 285 124 93 194 5) 214 638 592 
Total 329 290 133 102 199 7 218 661 610 


Environment 96 81 174 152 185 16 188 455 421 


1988 1989 1990 TOTAL 


REQUESTS REQUESTS | REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 

Environmental 

Appeal Board 0 0 0 0 1 0 1 1 1 
Environmental 

Assessment 0 0 » 2 2 0 2 4 4 
Advisory 

Committee 

Environmental 

Assessment Board 0 0 0 0 1 0 1 1 1 
Ontario Energy 

Board 0 0 0) 0 1 0 1 1 1 
Ontario Waste 

Management 9 9 4 4 0 0 0 iN} 13 
Corporation 

Pesticide 

Advisory 8 8 0 0 1 0 1 9 9 
Committee 

Total 113 98 180 158 191 16 194 484 450 
Financial 

Institutions 53 30 44 35 18 3 19 115 84 
Ontario Securities 

Commission 14 dl 16 16 11 8 4 41 27 
Pension 

Commission of 40 23 18 17 32 2 34 90 74 
Ontario 

Ontario 

Automobile 0 0 4 4 23 0 25 27 29 
Insurance Board 

Total 107 60 82 1p 84 13 82 273 214 
Francophone 
Affairs 8 7 4 4 1 0 2 13 13 
Ontario French 

Language 0 0 2 2 0 0 0 2 2 
Services 

Commission 
Total 8 7 6 6 1 0 2 15 15 
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1988 1989 1990 TOTAL 
REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 
ee ee ee ee ee a ee ee 
Government 
Services 104 103 164 156 414 149 258 682 $17 
Total 104 103 164 156 414 149 258 682 517 
crate SUI ete SD ae LO a TP PR ND, Ben 12, ee ee Ee ari dos Pe Bl a i 

Health 351 318 373 B5 il! 284 19 270 1008 939 
Funeral Services 

Review Board 2 2 0 0 0 0 0 2 2 
Health 

Disciplines 15 15 12 12 ip 1 2 39 39 
Boards 

Lieutenant 

Governor’s Board 2 D 0 0 , 0 0 0 2 2 
of Review 

Metropolitan 

Toronto DHC 0 0 1 1 0 0 0 1 1 
Ottawa-Carleton 

Regional DHC 0 0 18 14 9 3 9 27 23 
Sudbury DHC 0 0) 0 0 1 0) 1 1 1 
Total 370 337 404 378 306 23 292 1080 1007 
Housing 55 42 90 80 114 9 115 259 237 
Building Code 

Commission 0 0 0 0 2 0 2 2 2 
Building 

Materials 0 0 0 0 1 0 1 1 1 
Evaluation 

Commission 

Local Housing 

Authorities 6 6 2 11 28 1 29 46 46 
Ontario Housing 

Corporation 0 0 1 1 15 1 15 16 16 
Rent Review 

Hearing Board 0 0 4 4 12 7 5 16 9 


Residential Rental 
Standards Board 4 4 18 18 28 3 26 50 48 


1988 1989 1990 TOTAL 


REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 

Residential 

Tenancy 0 0 0 0 1 0 1 1 1 

Commission 
Total 65 §2 125 114 201 21 194 391 360 
Human Resources 
Secretariat 50 47 54 47 54 V 22 158 126 
Total 50 47 54 47 54 a 32 158 126 
Industry, Trade & 
Technology 79 716 35 34 50 1 53 164 163 

Innovation 

Ontario 0 0 0 0 1 0 1 1 1 

Corporation 

Ontario 

Development 44 44 12 11 8 0 11 64 66 

Corporation 
Total 123 120 47 45 59 1 65 229 230 
Intergovernmental 
Affairs 5) 4 1 1 4 1 6 10 11 
Total 5 4 1 1 4 1 6 10 11 
Labour 122 98 214 184 392 DS) 381 728 663 


Advisory Council 
on Occupational 1 1 0 0 0 0 0 1 1 
Health & Safety 


Classification 
Rating Committee 0 0 1 1 J 1 3 4 4 


Crown Employees 
Grievance 2 2 3 2 4 1 5 9 9 
Settlement Board 


Industrial Disease 
Standards Panel 1 1 0 0 0 0 0) il 1 


Ontario Labour 
Relations Board 7 4 8 7 13 0 16 28 27 
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REQUESTS REQUESTS 


1988 


1989 


REQUESTS REQUESTS 


REC’D. COMPLETED 


REQUESTS CARRIED REQUESTS 
REC’D. OVER FROM COMPLETED 


1990 


TOTAL 


REQUESTS REQUESTS 


REC’D. 


COMPLETED 


REC’D. COMPLETED 
PREVIOUS 
YEAR 
Ontario 
Municipal 0 0 0 0 1 0 1 1 1 
Employees 
Retirement Board 
Ontario Public 
Service Labour 0 0 1 1 4 1 4 5 5 
Relations Tribunal 
Pay Equity 
Commission 0 0 D 1 3 2 2 5 3 
Pay Equity 
Hearings Tribunal 0 0 0 0 2 0 2 2 2 
Public Service 
Grievance Board 0 0 D 2 9 D 8 11 10 
Workers’ 
Compensation 0 0 1 1 1 0 2 2 3 
Appeals Tribunal 
Workers’ 
Compensation 264 233 1256 1251 377 3 371 1897 1855 
Board 
Total 397 339 1488 1450 809 35 795 2694 2584 
Management Board 
of Cabinet 20 19 16 15) 0 0 0 36 34 
Total 20 19 16 15 0 0 0 36 34 
Municipal Affairs 21 18 38 29 25 6 16 84 63 
Total 21 18 38 29 25 6 16 84 63 
Native Affairs 0 0 1 1 1 0 1 2 2 
Ontario Native 
Affairs 0 0 0 0 1 0 1 1 1 
Directorate 
Total 0 0 1 1 Z 0 2 3 3 
Natural Resources 58 50 90 81 87 4 82 235 213 
Total 58 50 90 81 87 4 82 235 213 


1988 1989 1990 TOTAL 


REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 
Northern 
Development & i] 6 14 14 7 0 7 28 Di 
Mines 
North Pickering 
Development 0 0 0 0 1 0 1 1 1 
Corporation 
Ontario Northland 
Transportation 1 1 0 0 5 0 4 6 5 
Commission 
Total 8 7 14 14 13 0 12 35 33 


Office of the 
Premier and 15 14 15 13 29 0 26 59 53 
Cabinet Office 


Total 15 14 15 13 29 0 26 59 53 
Revenue 786 756 3182) 3089 947 102 884 4865 4729 
Total 786 756 3132 3089 947 102 884 4865 4729 
Senior Citizens 4 3 1 1 0 0 0 5 4 
Total 4 3 1 1 0 0 0 5 4 
Skills Development 24 24 16 11 11 2 157, 51 52 
Total 24 24 16 11 11 2, 17 51 52 
Solicitor General 120 112 176 149 274 44 225 570 486 

Advisory 

Committee on 2 92 0 0 0 0 0 2 De 


Crime Prevention 


Animal Care 


Review Board 2 2 0 0 0 0 0 p 2 
Coroners’ Council 2 2 0 0 0 0 0 2 2 
Fire Code 

Commission 22 2 0 0 0 0 0 2 2. 
Ontario Police 

Arbitration 2 2 0 2 0 0 0 2 4 
Committee 


ee SSS RS SS A SSS SSS SS SS SS SSS SSSR SASS ESS A 


1988 1989 1990 TOTAL 
REQUESTS REQUESTS REQUESTS REQUESTS REQUESTS CARRIED REQUESTS REQUESTS REQUESTS 
REC’D. COMPLETED REC’D. COMPLETED REC’D. OVER FROM COMPLETED REC’D. COMPLETED 
PREVIOUS 
YEAR 

Ontario Police 

Commission 1 dV iu iil 2 0 22 20 20 
Total 137 129 187 162 276 44 227 600 518 
Tourism & 
Recreation 17 15 24 19 18 0 16 59 50 
Metro Toronto 

Convention 0 0 0 0 1 0 2 1 2 
Centre 

Niagara Parks 0 0 2 2 0 0 0 2 2} 
Commission 

Ontario Lottery 

Corporation 3 3 5 5) 4 0 4 12 12 
Ontario Place 

Corporation 2 2 30 24 9 0 12 41 38 
St. Lawrence 

Parks 1 1 3 3 0 0 0 4 4 
Commission 

Total 23 21 64 53 32 0 34 119 108 
Transportation 122 110 124 G7) 171 25 163 417 390 
Ontario Highway 

Transport Board 2 0 1 1 0 0 0 3 1 
Go Transit 5 5 3 2 2 0 1 10 8 
Total 129 115 128 120 173 25 164 430 399 
Treasury & 

Economics 46 45 48 By 45 17 45 139 122 
Stadium 

Corporation of 0 0 41 40 24 1 30 65 70 
Ontario Limited 

Total 46 45 89 Up 69 18 IS 204 192 
Women’s Issues D 2, D 2 0 0 0 4 4 
Total 2 7) 2 2 0 0 0 4 4 


*The number of requests completed in any one year may exceed the number of requests received in that year because requests may have been 
carried over from previous years. 


TABLE 11 / TIME TAKEN TO COMPLETE REQUESTS’ 


1-30 days 

31-60 days 

61-90 days 
91-120 days 

121 days or more 


Total 


1988 


GENERAL PERSONAL 
INFO. 


RECORDS 


1513 
313 


2044 


1884 


233 


N/A 
2203 


1989 


GENERAL PERSONAL 
INFO. 


RECORDS 


4522 
601 
U7 
132 
123 

5549 


2421 
203 


2696 


1990 


GENERAL PERSONAL 
INFO. 


RECORDS 


2309 
734 


1902 
421 


TOTAL 
No. % 

14551 78.8 
2505 13.6 
730 4.0 
375 20 
300 1.6 
18461 100.0 


*This table excludes correction requests. (The information regarding time to completion was not collected for correction requests.) 


TABLE 12 / DISPOSITION OF REQUESTS’ 


All disclosed 
Disclosed in part 
Nothing disclosed 
Withdrawn/abandoned 


Refused to 
confirm/deny 


Total 


1988 


GENERAL PERSONAL 
INFO. 


RECORDS 


855 
444 


TS2 
477 


2203 


1989 


GENERAL PERSONAL 
INFO. 


RECORDS 


3962 
639 
595 


5549 


1872 
644 


2696 


1990 


GENERAL PERSONAL 
INFO. 


RECORDS 


1622 
666 
645 
425 
127 


3535 


1344 
843 


2434 


TOTAL 

No. % 
11167 60.7 
BTS 20.2 
2186 1129 
1193 6.5 

152 0.8 
18411 100.1 
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*Dispositions of correction requests are given separately (Table 13). 
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TABLE 13 / DISPOSITIONS OF CORRECTION REQUESTS 


1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 TOTAL 
No. % 

Correction made 4 V al 18 THES 
Correction refused 8 85 39 132 86.3 
Correction 1 1 1 3 2.0 
withdrawn/ 

abandoned 

Total 13 93 47 153 100.1 


TABLE 14 / CASES IN WHICH FEES WERE ESTIMATED 


1988 1989 1990 TOTAL 
GENERAL PERSONAL GENERAL PERSONAL GENERAL PERSONAL 
RECORDS _ INFO. RECORDS INFO. RECORDS INFO. No. %o 
Collection in whole 124 2 540 19 796 14 1495 49.1 
Waived in whole 225 27 428 179 497 96 1522 50.0 
Waived in part a 0 8 0 12 0 2 0.9 
Total 426 29 976 198 1305 110 3044 100.0 


TABLE 15 / REASON FOR COLLECTION OF FEES® 


1988 


GENERAL PERSONAL 
RECORDS __ INFO. 


Reproduction 124 Z 
Shipping 54 1 
Preparation 54 0 
Search time 48 0 
Computer costs AY 0 
Others 13 0 
Total 320 3 


*Multiple reasons for the collection of fees could arise out of each instance in which a collection was considered. 


1989 


GENERAL PERSONAL 
INFO. 


RECORDS 


644 


394 


412 


62 


69 


1585 


20 


li 


35 


1990 


GENERAL PERSONAL 
INFO. 


RECORDS 


OZ, 


621 


624 


82 


2344 


66 


18 


18 


116 


TOTAL 


1093 


195 


196 


ee 


4403 


% 


40.5 


25.0 


24.8 


4.4 


4.5 


0.8 


100.0 
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TABLE 16 / TYPES OF REQUESTERS® 


Individual 


Business 


Researcher 


Media 


Association 


Others 


Unknown 


Total 


1988 


GENERAL PERSONAL 
INFO. 


RECORDS 


975 


258 


212 


192 


101 


306 


N/A 


2044 


*This table includes all completed requests. 


1478 


88 


633 


N/A 


2216 


1989 


GENERAL PERSONAL 
INFO. 


RECORDS 


1320 


543 


157 


182 


162 


154 


3031 


5549 


2541 


10 


142 


2696 


1990 


GENERAL PERSONAL 
INFO. 


RECORDS 


1372 


863 


143 


163 


164 


86 


744 


3535 


2152 


74 


11 


16 


181 


2434 


(Correction requests are included as personal information requests.) 


TOTAL 

No. %o 
9838 3373 
1836 79 
516 2.8 
541 2.9 
450 2.4 
1195 6.5 
4098 22.2 
18474 100.0 


Statistics Relating to the Appeal 
Process 


During 1990, a total of 648 appeals were made to 
the Commissioner under the Act (Table 20). Of 
these, 512 (79 per cent) related to requests for 
general records, 127 (19.6 per cent) concerned 
requests for personal information, and the re- 
maining nine (1.4 per cent) involved correction 
requests. This total represents an average of 54 
new appeals per month. During 1990, 468 ap- 
peals were closed, for an average of 39 closed 
appeals per month. 


The 1990 total of 648 appeals compares to 350 
received in 1988 and 393 in 1989 (Table 20). Simi- 
larly, the 468 appeals closed during 1990 com- 
pares to 198 in 1988 and 362 in 1989. 


There has been a substantial increase in the 
number of appeals opened and closed in each of 
the three years since the Act came into force. The 
increase in numbers for 1990 is partially attribut- 
able to one individual who filed 240 appeals or 37 
percent ofallappeals made to the Commissioner 
during the year. 


Types of Decisions Appealed 


Some of the 648 appeals involved more than one 
decision on the part of an institution. A total of 
660 decisions were appealed (Table 18). Of these, 
413 (62.6 percent) related to the institution’s final 
decision. Final decisions include access to the 
record being refused in whole or in part, refusal 
to correct a record, refusal to confirm or deny the 
existence of a record, or a decision by the institu- 
tion that a record does not exist. Most of the 
appeals filed were in response to the decision by 
the head to refuse access to the record in whole 
(33 per cent) or in part (21.4 per cent). 


Of the remaining decisions appealed, 99 (15 per 
cent) dealt with a preliminary decision made by 
the institution prior to a decision regarding the 
release of information. Preliminary decisions 
include fees and fee estimates, time extensions, 
and the possible release of third party informa- 


tion. The other 148 decisions appealed (22.4 per 
cent) did not fall into any of the above-men- 
tioned categories. 


The proportion of each type of decisionappealed 
remained quite similar over the three years of the 
Act’s operation (Table 21). However, the propor- 
tion of appeals involving a decision to refuse 
access in part decreased during 1990 (21.4 per 
cent, compared to 29.3 per cent in 1988 and 30.5 
per cent in 1989). At the same time, appeals 
involving a decision to refuse access in whole 
showed a corresponding increase in proportion 
since the first year of operation (23 per cent in 
1988, 31.2 per cent in 1989, and 33 per cent in 
1990). 


The proportion of appeals concerning fees and 
fee estimates was lower in 1989 and 1990 than in 
1988 (11.6 per cent in 1988, compared to 4.6 per 
cent in 1989, and 5.6 per cent in 1990). Also, the 
proportion of appeals in which the institution 
maintained that “no record exists” declined over 
the first three years of operation (20.1 per cent in 
1988, 11 percentin 1989, and 6.8 percent in 1990). 
These changes in the types of decisions appealed 
may be explained by the fact that orders issued 
by the Commissioner are clarifying some of the 
issues that arise under the Act. 


Specific Institutions 


The majority of appeals received in 1990 in- 
volved ministries (594 or 91.7 per cent), as op- 
posed to agencies (54 or 8.3 per cent) (Table 17). 
The Ministry of Government Services was in- 
volved in the largest number of appeals (174). 
Ninety per cent, or 157 of these appeals involved 
one appellant. The Ministry of Health had the 
next highest number of appeals (64), followed by 
the Ministries of Revenue (56), Correctional 
Services (55), Solicitor General (48), and Com- 
munity and Social Services (47). The agencies 
with the largest number of appeals were the On- 
tario Human Rights Commission (10), Workers’ 
Compensation Board (10), and Stadium Corpo- 
ration (nine). 
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The Ministries of Health and Government Serv- 
ices were involved in the largest number of ap- 
peals in 1989 (42 and 38 respectively). In 1988, 
the Ministries of Correctional Services (59) and 
Health (45) had the highest number of appeals. 
The Ministries of Community and Social Serv- 
ices, Government Services, Revenue, Solicitor 
General, and Treasury and Economics were all 
involved in substantially more appeals in 1990 
than in previous years. 


Disposition of Appeals 


It is the IPC’s goal to settle as many appeals as 
possible through mediation. As the number of 
issued orders increases and covers a wider range 
of issues, it should be possible to apply the inter- 
pretations of the Act contained in orders to medi- 
ate a larger proportion of appeals. 


In 1990, orders were issued for 74 (15.8 per cent) 
of the 468 appeals closed during the year (Table 
19). Grouping appeals across categories: of the 
remaining 394 closed appeals, 189 (40.4 per cent) 
were settled, 197 (42.1 percent) were withdrawn, 
six (1.3 per cent) were abandoned, and two (0.4 
per cent) were found to be beyond the jurisdic- 
tion of the Commissioner’s office. 


The proportion of appeals closed in 1990 through 
the issuing of an order dropped to 15.8 per cent 
from 31.8 per cent in 1989 and 39.9 per cent in 
1988 (Table 24). Although the number of cases 
closed through settlement dropped during 1990 
compared to previous years (48 per cent in 1988, 
59.1 per cent in 1989, and 40.4 per cent in 1990), 
the number of withdrawn appeals increased 
substantially (8.1 per cent in 1988, 7.5 per cent in 
1989, and 42.1 per cent in 1990) (Table 23 and 
Table 24). The increase in the number of appeals 
resolved by means other than the issuance of an 
order indicates that the Commissioner’s office is 
achieving its goal of resolving more appeals 
through the mediation process. 


Settled Appeals 


In 1990, 87 appeals were settled because the ap- 
pellant received more information from the insti- 
tution (Table 19). An additional 90 were settled 
because the appellant received further explana- 
tions of the Act which satisfied his or her con- 
cerns. 


Ordered Appeals 


Of the 74 appeals that were closed through issu- 
ance of an order, the decision by the head of the 
institution was upheld in 18 appeals (24.3 per 
cent), the decision was partly upheld in 33 ap- 
peals (44.6 per cent), and was not upheld in 16 
appeals (21.6 per cent) (Table 19). An additional 
seven appeals (9.5 per cent) that involved an 
order did not fall into any of these categories. 


Figure 2 / Ordered decisions 
9% 22% 


45% 24% 


Decision not upheld 
Other 


Decision partly upheld 


Decision upheld 


In comparing the proportion of orders falling 
within the three categories during the past three 
years (Table 24), there has been a decline in the 
proportion of orders in which the decision by the 
head of the institution was upheld (79.7 per cent 
in 1988, 45.2 per cent in 1989, and 24.3 per cent in 
1990). At the same time, the proportion of orders 
in which the head’s decision was partly upheld 
has increased (6.3 per cent in 1988, 23.5 per cent 
in 1989, and 44.6 per cent in 1990). The propor- 
tion of orders not upholding the head’s decision 
increased in 1989 but dropped off somewhat in 
1990 (13.9 per cent in 1988, 31.3 per cent in 1989, 
and 21.6 per cent in 1990). 


The numbers indicate that there has beena trend 
toward a decline in the number of orders in 
which the head’s decision was either upheld or 
not upheld. This may reflect the fact that the 
Commissioner’s office is having more success in 
mediating appeals in which the head’s decision 
is either clearly appropriate or inappropriate, or 
the fact that the Commissioner’s office is receiv- 
ing fewer appeals of this nature due to increased 
understanding of the Act on the part of both the 
institutions and the general public. 


A total of 72 orders were issued in 1990. This 
figure compares to 102 orders issued in 1989 and 
36 orders issued in 1988. The number of appeals 
closed through the issuance of an order exceeds 
the number of orders issued each year because in 
some cases an order disposes of more than one 
appeal. 


Categories of Appellants 


Although the Act does not require appellants to 
provide information about themselves when fil- 
ing an appeal, the IPC attempts to determine the 
various categories of appellants. Because this 
determination is subjective, the following num- 
bers should be interpreted with caution. 


Of the 648 appeals received in 1990, 466 (71.9 per 
cent) were submitted by individuals (Table 25). 
A smaller proportion of appeals were received 
from business representatives (9.7 per cent), fol- 
lowed by agents (nine per cent), researchers (3.4 
per cent), and the media (3.1 per cent). An 
additional 19 appellants (2.9 per cent) did not fall 
into any of the above-mentioned categories. 


These proportions have remained relatively con- 
stant over the past three years, although the pro- 
portion of appellants categorized as individuals 
was slightly higher in 1990 than the previous two 
years (71.9 per cent, compared to 64.6 per cent in 
1988 and 61.1 per cent in 1989). Also, fewer 
appellants were categorized as agents in 1990 
than in the previous year (3.1 percent versus 10.4 
per cent in 1989). 
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TABLE 17 / MINISTRIES AND AGENCIES INVOLVED IN APPEALS RECEIVED’ 


1988 1989 1990 Total 
Appeals Appeals Appeals Appeals 
Agriculture and Food 7 ' 3 2 22 
Total i17/ 3 Z 22 
Attorney General 21 16 22 59 
Total 21 16 22 59 
Cabinet Office 1 5) 4 10 
Total 1 5) 4 10 
Citizenship 0 0 0 0 
Ontario Human Rights Commission 3 14 10 22 
Total 3 14 10 27 
Colleges and Universities 1 2 Z 5 
Algonquin College - Nepean 0 0 4 4 
Canadore College - North Bay 0 0 1 1 
Fanshawe College - London 0 0 2 2 
George Brown College - Toronto 0 0 2 2) 
Humber College - Etobicoke 0 1 2 3 
Mohawk College - Hamilton 0 0 1 1 
Northern College - South Porcupine 0 1 0 1 
Seneca College - North York 0 1 1 2 
Sheridan College - Oakville 0 12 0 12 
Sir Sanford Fleming College - Peterborough 0 1 0 1 
St. Clair College - Windsor 0 1 0 1 
Total 1 19 1S 35 
Community and Social Services 25 23 47 95 
Child and Family Services Review Board 0 1 0 
Social Assistance Review Board 0 1 0 
Total 25 25 47 97 
Consumer and Commercial Relations 11 13 14 38 
Liquor Control Board of Ontario 2 1 2 5) 
Total 13 14 16 43 
Correctional Services 59 B2 5) 146 


Total 59 32 55 146 


1988 1989 1990 Total 


Appeals Appeals Appeals Appeals 
Culture and Communications 1 7 5 13 
Ontario Heritage Foundation 0 8 0 8 
Archives of Ontario 6 1 1 8 
Total 7 16 6 29 
Education 8 3 dl 17 
Total 8 3 7. 17 
Energy 0 1 0 5 
Ontario Hydro 8 5) a 13 
Total 8 6 4 18 
Environment 13 ot 20 3i7 
Ontario Waste Management Corporation 2 0 0 2 
Total 15 4 20 39 
Financial Institutions 8 13 12 33 
Total 8 13 12 33 
Government Services 1 38 174 215 
Total 1 38 174 213 
Health 45 42 64 151 
Metropolitan Toronto DHC - Toronto 0 1 0 1 
Total 45 43 64 152 
Housing 0 dl 5 12 
Total 0 a 5) 12 
Human Resources Secretariat 0 1 0 1 
Total 0 1 0 1 
Industry, Trade and Technology 11 =) 2 18 
Total 11 5 2 18 
tenn ee rn ene eer ne eee oes ee eee ee ee 
Labour 27 14 1 48 
Ontario Labour Relations Board 2 2 6 
Workers’ Compensation Appeals Tribunal 0 1 1 2 
Workers’ Compensation Board 11 19 10 40 
Pay Equity Commission 0 0 2D 2 


Total 40 36 22 98 


1988 1989 1990 Total 


Appeals Appeals Appeals Appeals 
a a A 

Management Board of Cabinet Secretariat 2 2 2 6 
Total z 2 2 6 
Municipal Affairs 3 4 6 13 
Total 3 4 6 13 
Natural Resources 4 11 oi, 22 
Total 4 11 a 22 
Northern Development and Mines 0 0 0 

Ontario Northland Transportation Commission 0 1 0 1 
Total 0 1 0 1 
Revenue 6° 3 56 66 
Total 6 3 56 66 
Skills Development 5 3 3 11 
Total 5 3 3 11 
Solicitor General 29 23 48 100 
Total 29 23 48 100 
Tourism and Recreation 2 3 0 3) 

Ontario Lottery Corporation 0 4 0 4 
Total 2 a 0 9 
Transportation 12 4 9 25 
Total 12 4 9 25 
Treasury and Economics 2 8 7 31 

Stadium Corporation of Ontario Limited 2 25 9 36 
Total 4 33 30 67 
Women’s Issues 0 2 0 2 
Total 

0 2 0 Z 

Total 350 393 648 1391 


* The 1989 appeals statistics presented in this table and the following tables have been adjusted to exclude Interim Orders. 


TABLE 18 / TYPES OF DECISIONS APPEALED - 1990" 


GENERAL PERSONAL TOTAL 

RECORDS INFORMATION No. %o 
Access refused in part 83 58 141 21.4 
Access refused in whole 199 19 218 33.0 
No record exists 32 13 45 6.8 
Fees/fee estimate 29 8 2h 5.6 
Third party information 39 2 41 6.2 
Time extensions 13 8 21 B52 
Method of access 4 1 5 0.8 
Refused to confirm/deny 5 3 8 12 
Correction(s) refused N/A 1 1 0.2 
Other 130 13 143 ileal 
Total 534 126 660 100.0 


_*The total number of decisions appealed exceeds the total appeals due to the fact that some appeals involved more than one decision. The 
_ numbers reported above reflect the number of times each decision was appealed. 
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TABLE 19 / TOTAL DISPOSITIONS OF ALL APPEALS - 1990 


MEDIATION STAGE REQUESTER APPEAL THIRD PARTY APPEAL TOTAL 
_ No. %o No. % No. % 

Settled 178 47.0 5 71.4 183 47.4 

Appellant received 

more information (83) (4) (87) 

Explanation of the Act 

satisfied appellant (89) (1) (90) 
Non-jurisdictional 2 0.5 0 0.0 2 0.5 
Withdrawn 193 50.9 2 28.6 195 50.5 
Abandoned 6 1.6 0 0.0 6 1.6 
Total 379 100.0 7 100.0 386 100.0 
INQUIRY STAGE No. % No. % No. %o 
Orders 

Head’s decision upheld My 23.6 1 50.0 18 24.3 

Head’s decision partly upheld 33 45.8 0 0.0 33 44.6 

Head’s decision not upheld 15 20.8 1 50.0 16 21.6 

Other 7] 9.7 0 0.0 a OES 
Total ordered cases 72 100.0 2 100.0 74 100.0 
Other 

Withdrawn 2. 25.0 0 72 2520 

Settled 6 75.0 0 6 75.0 
Total other cases 8 100.0 0 8 100.0 
Total inquiry cases 80 2 82 
Total closed cases 459 9 468 


TABLE 20 / TYPES OF APPEALS 


1988 
APPEALS APPEALS 
RECEIVED COMPLETED 
General records 259 143 
Personal information 86 53 
Corrections 5 2 
Total 350 198 


1989 
~ APPEALS APPEALS 
RECEIVED COMPLETED 
298 273 
85 80 
10 9 
393 362 


1990 
APPEALS APPEALS 
RECEIVED COMPLETED 
ayy 375 
127 91 
9 7 
648 468 
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TABLE 21 / TYPES OF DECISIONS APPEALED’ 


1988 1989 1990 1991 1992 
Access refused in part 111 127) 141 
Access refused in whole 87 130 218 
No record exists 76 46 45 
Fees/fee estimate 44 19 337) 
Third party information 1S 13 41 
Time extensions 10 28 21 
Method of access 8 0 5 
Refused to confirm/deny 6 6 8 
Correction(s) refused 5 10 1 
Other 17 38 143 
Total 379 417 660 


*The total number of decisions appealed exceeds the total appeals due to the fact that some appeals involved more than one decision. The 
numbers reported above reflect the number of times each decision was appealed. 
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TABLE 22 / CLOSED CASES: STAGE AT WHICH APPEAL DISPOSED 


1988 1989 1990 TOTAL 
No. % 
Mediation stage 105 207 386 698 67.9 
Inquiry stage 93 155 82 330 Boel 
Total 198 362 468 1028 100.0 


TABLE 23 / MEDIATION STAGE 


1988 1989 1990 TOTAL 
No. % 

Settled 87 180 183 450 64.5 

Appellant received 

more information (43) (107) (87) 

Explanation of the 

Act satisfied appellant (44) (71) (90) 
Non-jurisdictional 7 0 2 9 1:3 
Withdrawn 10 21 195 226 32.4 
Abandoned 1 6 6 13 1.9 
Total 105 207 386 698 100.0 
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TABLE 24 / INQUIRY STAGE 


Orders 
Head’s decision upheld 
Head’s decision partly upheld 
Head’s decision not upheld 
Other 


Total ordered cases 


Other 
Withdrawn 
Settled 


Total other cases 


Total inquiry cases 


1988 


63 


79 


14 


93 


1989 


a2 
Ai | 
36 


115 


155 


1990 


82 


330 


TOTAL 


40.3 
1957 
1981 

PA 
81.2 


4.2 
14.6 
18.8 


100.0 


TABLE 25 / TYPES OF REQUESTERS INVOLVED IN APPEALS’ 


Individual 


Business 


Researcher 


Media 


Agent 


Other 


Total 


1988 


226 


21 


48 


19 


18 


18 


350 


1989 


240 


25 


34 


34 


41 


19 


393 


1990 


466 


63 


22 


20 


58 


19 


648 
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TOTAL 
No. % 
932 67.0 
109 7.8 
104 7.5 
73 53 
117 8.4 
56 4.0 
1391 100.0 


*Since the requester in all personal information and correction requests is the individual or an authorized representative, 


are treated as individuals. 


all these requesters 


Compliance With The Act 


Appeals 


Subsection 58(2)(b) of the Act requires the Com- 
missioner to assess the extent to which institu- 
tions are complying with the Freedom of Informa- 
tion and Protection of Privacy Act, 1987. In 1990, 
the Commissioner’s/ Assistant Commissioner's 
orders and recommendations resulting from in- 
vestigations continued to guide institutions in 
interpreting their responsibilities under the Act. 


Decisions on Appeals 


Some of the orders issued during 1990 which 
defined procedural obligations and were rele- 
vant to the question of institutions’ compliance 
with the Act are described below. 


Order 158 outlined an institution’s responsibil- 
ity where it refuses to give full or partial access to 
a record under section 26 of the Act. The Com- 
missioner stated that the institution, in its notice 
of refusal under subsection 29(1)(b)(ii), must 
provide the requester with information about 
the circumstances which form the basis for the 
head’s decision to deny access. The degree of 
particularity used in describing the individual 
record will have an impact on the amount of 
detail required in the reasons, and vice versa. By 
providing this information, the requester will be 
in a position to make a reasonably informed 
decision as to whether to appeal the head’s deci- 
sion. 


Order 164 dealt with the issue of whether an in- 
stitution has the authority, where a request is 
made pursuant to the Act, to grant the requester 
conditional access to the record(s). In this ap- 
peal, the institution gave a copy of the requested 
record to the appellant. However, in a covering 
letter, the head made it clear that the record was 
being given to the appellant on condition that it 
be used only by the appellant, and he was pro- 
hibited from sharing the record with other mem- 
bers of the public. In his order, the Commis- 
sioner stated that, other than subsection 21(1)(e) 


which relates to access to personal information 
for research purposes, the Act does not contain 
any provisions which authorizes the head to 
grant conditional access to a record, in an official 
decision responding to a request under the Act. 
The Act contemplates that where access is given 
to a requester, it is access to the world, and, 
subject to the limitations imposed by other laws 
such as those pertaining to libel and slander, no 
limitations can be imposed on the use to which 
the requester may put the record. 


Order 189 discussed an institution’s responsibil- 
ity where it extends the 30 day time limit set out 
in section 26 for responding to an access request 
under the Act. The Assistant Commissioner 
stated that an institution is obliged to provide 
specific and detailed reasons for the extension of 
the time limit under subsection 27(1) of the Act. 
While in some time extension notices it may not 
be possible to identify the records at issue (ie. an 
extension may be necessary for the very purpose 
of identifying records responsive to the request), 
the requirement that a requester receive notice of 
a time extension carries with it the necessary 
inference that the notice include some descrip- 
tion of the records. The degree of particularity 
used to describe the record will have an impact 
on the amount of detail required in giving rea- 
sons, and vice versa. 


Order 202 dealt with the question of whether the 
Act precludes a requester from submitting the 
same request more than once. The Assistant 
Commissioner stated that, when a requester 
submits the same request a second time, the in- 
stitution must respond to this request onits own 
merits, as a new request, and make a decision. 
This decision could be the same or different from 
the one previously issued, irrespective of the fact 
that the records at issue may be the same. 


Investigations Arising from Appeals 


During the course of 1990, nine investigations 
were launched to resolve issues which came to 
light during the course of appeals. Highlights of 
these investigations are outlined below. 


A number of issues were raised by Appeal 880099 
(Order 52) relating to the adequacy of proce- 
_ dures employed by the institution in retaining 
control over notes or tape recordings of court 
reporters hired to cover oral hearings conducted 
by the institution. In Order 52, the Commis- 
sioner asked the IPC Compliance department to 
conduct a full investigation of these procedures 
to ensure compliance with the provisions of the 
Act. 


The investigation by the Compliance depart- 
ment was completed in 1990, and a report was 
issued to the institution. The report assessed the 
adequacy of procedures employed by the insti- 
tution in appointing stenographic reporting serv- 
ices for oral hearings. Inadequacies in the fol- 
lowing areas were highlighted in the report: 


- obtaining transcripts of hearings; 


- specifying retention policies and disposal meth- 
ods with respect to records relating to the 
hearings; and 


- physical security measures employed by the 
institution and reporting services with respect 
to records related to hearings. 


The report included recommendations for ways 


of improving procedures to ensure compliance 


with the privacy provisions in Part III of the Act. 
The recommendations were based on the as- 
sumption that reporting services, rather than the 
institution, would retain physical custody of the 
actual notes and recordings of hearings, and that 
the reporting services would produce transcripts 
when requested. 


The report recommended that the institution 
should have written agreements with all of its 
outside reporting services. These agreements 
would: 


- address issues regarding the obtaining of tran- 
scripts and the retention, disposal and secu- 


rity of personal information in the reporting ~ 


services’ possession; and 


- ensure the institution’s compliance with the 
requirements of the Act, regulations under the 


Act, and guidelines issued by the Manage- 
ment Board of Cabinet under subsection 40(4) 
of the Act, and the Archives Act. 


The IPC is currently in the process of preparing 
guidelines on the use of verbatim reporting serv- 
ices at various administrative hearings, for dis- 
tribution to all provincial administrative tribu- 
nals. 


Investigations Arising from Complaints 


In 1990, a total of 69 investigations were initiated 
in response to complaints from members of the 
public that their privacy had been invaded, or 
that an institution was in breach ofa provision of 
the Act. Most of these complaints dealt with 
situations where a member of the public felt that 
an institution had improperly disclosed per- 
sonal information. A number of these cases are 
described below. 


One complaint dealt with the Ministry of Health’s 
practice of collecting a physician’s personal OHIP 
number when the physician applied for an OHIP 
billing number. It was determined that the Min- 
istry did not have the authority to collect this 
personal information and, as a result of the in- 
vestigation, the Ministry discontinued the prac- 
tice of collecting personal OHIP numbers from 
physicians. 


In another case, a faculty member at a commu- 
nity college complained that the public release of 
a student evaluation survey of teachers invaded . 
his privacy. The results of the evaluation were 
sent to the members of the faculty, identifying 
names of the faculty, the courses they taught, 
and the grade point average assigned to the 
teacher. It was determined that the disclosure of 
this personal information did, in fact, breach the 
Act. As a result of the complaint, the college 
suspended the survey and informed the IPC that 
they were purging the database that had been 
generated from the information gathered through 
the survey. 


An employee of Ontario Hydro complained to 
the IPC about the institution’s practice of includ- 
ing his social insurance number on his atten- 
dance form. As a result of our investigation, 
Ontario Hydro agreed to suppress the printing 
of gender identification and social insurance num- 
bers on these forms. 


Another complainant, who was an employee of 
a school operated by the Ministry of Education, 
alleged that other staff members had improperly 
disclosed personal information about her work 
history and attendance to a private investigator. 
Following our investigation, we concluded that 
the information in question had not been re- 
corded, and was, therefore, not covered by the 
Act. However we expressed concern that, de- 
spite the fact that it was not recorded informa- 
tion, caution should be exercised by employees 
when disclosing information that, if recorded, 
would constitute an improper disclosure under 
the Act. 


In a case involving a hospital administered by 
the Ministry of Health, the complainant alleged 


that the ministry had improperly contacted ~ 


someone for a job reference check that had not 
been consented to by the complainant. The in- 
vestigation confirmed the complainant’s allega- 
tions, and our report recommended that the in- 
stitution develop a formal policy dealing with 
the issue of disclosure of personal informationin 
the context of providing references for former 
and current employees. 


Finally, another complaint involved the stamp- 
ing of an inmate’s outgoing mail by the Ministry 
of Correctional Services. We found that the 
correctional facility had stamped a number of the 
inmate’s letters with the name of the centre. As 
aresult of this investigation, the practice has now 
been discontinued, and a notice has been sent to 
all appropriate ministry staff advising them of 
the proper procedures to be followed. 


Compliance Reviews 


In order to comply with the privacy protection 
provisions of the Act, institutions must under- 
take a thorough review of how they collect, use, 
disclose and dispose of personal information in 
their custody or under their control, and adjust 
records management practices to conform with 
the requirements of the Act. To be effective, the 
Act's privacy provisions must be implemented 
systematically across all branches and depart- 
ments of an institution. 


To ensure that the Act is being adhered to, the 
Compliance department undertakes comprehen- 
sive reviews of selected institutions, choosing 
one or more areas within the institution and re- 
viewing information management practices for 
compliance with the various provisions of Part 
Ill of the Act. 


The first comprehensive review undertaken by 
the IPC involved the flow of AIDS-related per- 
sonal information in the a number of institu- 
tions. The Compliance department reviewed the 
Public Health Laboratories and Public Health 
Branch of the Ministry of Health, as well as three 
local health units: Simcoe County District Health 
Unit, North York Health Unit, and East York 
Health Unit. The review also included the Re- 
portable Disease Information System (RDIS), a 
computerized system used to link the various 
organizations. 


The objectives of the review were to ensure that 
AIDS-related personal information was: 


- collected in accordance with the Act; 


- processed in sucha manner that records were 
accurate and up-to-date, as stipulated by the 
Act; 


- retained and disposed of in accordance with 
the Act and the regulations made thereunder; 


- usedand disclosed in accordance with the Act; 
and 


- stored in a secure manner. 


The review revealed that, for the most part, the 
various institutions were in compliance with the 
privacy provisions of the Act. Most recommen- 
dations arising from the review dealt with the 
strengthening of administrative and operational 
procedures to ensure more effective implemen- 
tation of the Act’s privacy provisions. 


Some of the more significant recommendations 
included: 


- using reputable courier services rather than 
regular mail to send all HIV test results; 


- ensuring that institutions have records reten- 
tion and disposal policies that conform to the 
requirements of the Act and regulations; 


- ensuring that proper consent is obtained from 
a patient to conduct HIV antibody tests; 


- ensuring that only necessary personal infor- 
mation is requested on certain forms; 


- instituting tracking systems for transfers of 
AIDS-related personal information within and 
between institutions; 


- amending the Health Protection and Promotion 
Act to expressly authorize Medical Officers of 
Health to indirectly collect personal informa- 
tion on the contacts of individuals with com- 
municable diseases; 


- ensuring that places where AIDS-related per- 
sonal information is kept are locked and ac- 
cess restricted to authorized personnel; 


- requiring the Ministry of Health not to ask 
that an HIV seropositive individual’s name be 
reported to it; 


- requiring the Ministry of Health to discon- 
tinue its collection of personal identifiers asso- 
ciated with AIDS-related personal informa- 
tion. 


A second comprehensive review was conducted 
at the Ministry of Government Services’ Records 
Centre, the depository used by government in- 
stitutions to store inactive records. The Records 
Centre plays acentral rolein the retrieval process 


of institutional records, and in providing for the 
security of records, many of which contain per- 
sonal information. The review focused on the 
transfer, retrieval, return and disposal of institu- 
tional records during 1989. 


It should be pointed out that the originating in- 
stitutions retain custody and control of their rec- 
ords after they have been transferred to the Rec- 
ords Centre and until such time as they are either 
destroyed or transferred to the Ontario Archives. 
Therefore, in order to fully evaluate the practices 
of the Records Centre, it was necessary to review 
the records management systems of a number of 
institutions to determine how well they integrate 
with the Record Centre. 


Four institutions were selected: the Ministry of 
the Attorney General, the Ministry of Housing, 
the Workers’ Compensation Board and the Ar- 
chives of Ontario. Reviews of the first three insti- 
tutions were completed during 1990. 


The reviews concluded that although the institu- 
tions’ records management systems operated 
reasonably well, some improvements in admin- 
istrative and operational procedures were war- 
ranted. 


One of the more significant recommendations 
arising from the review was that institutions 
should adhere to the disclosure provisions of the 
Act with respect to personal information under 
their control, regardless of the fact that it may be 
physically located at the Records Centre. 


Another recommendation suggested that, when 
requesting records from the Records Centre, 
institutions provide greater detail in order to 
facilitate retrieval. Specifically, it was recom- 
mended that institutions provide more informa- 
tion in their retention schedules in order to facili- 
tate the storage, retrieval and ultimate disposal 
of records sent to the Records Centre. 


The review of the Archives of Ontario intro- 
duced a number of issues unique to the mandate 
of that institution, which are expected to be 
resolved early in 1991. 
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Commissioner’s/Assistant Commis- 
sioners’ Recommendations 


In accordance with subsection 58(2)(c) of the Act, 
the Commissioner is required to make recom- 
mendations with respect to the practices of par- 
ticular institutions. Outlined below are some 
recommendations of the Commissioner and the 
Assistant Commissioners. 


In Order 146, the appellant requested access to 
his health records over a four-year time period. 
The institution identified two areas where the 
records were likely to reside. Following a search 
of these two areas, the institution advised the 
appellant that access to the records could not be 
provided, because the records did not exist. The 
Commissioner assigned a Compliance Officer to 
review the steps taken by the institution in its ef- 
forts to locate the requested records. Although 
no further records were found and the appeal 
was dismissed, the Commissioner expressed 
concern about the record-keeping system and 
asked the institution to produce clearly written 
guidelines for the maintenance of personal in- 
formation held by the institution. These guide- 
lines would help the institution ensure that per- 
sonal information in its custody or control was 
maintained for the period of time indicated in the 
institution’s record retention schedules. 


In Order 181, the appellant requested access to 
copies of all press releases pertaining to lottery 
winners over the previous six months. The 
institution denied access to the records, claiming 
that the press releases had been distributed to 


local news media for publication at their discre- 
tion. The institution later changed the basis for 
its decision to deny access to the record, claiming 
that disclosure of the records would constitute 
an unjustified invasion of the personal privacy of 
the lottery winners. The Assistant Commis- 
sioner agreed with the latter claim, and upheld 
the institution’s decision not to disclose the rec- 
ords. As well, he recommended that the institu- 
tion review its practice of giving the name and 
city or town of residence of the winners of spe- 
cific lotteries to the public, in the absence of the 
consent of the winners, to determine if this prac- 
tice is in accordance with the Act. 


In Order 182, the appellant requested access to 
all documentation pertaining to a sexual harass- 
ment case against himself. The institution granted 
partial access to the records, exempting personal 
information of other individuals, and informa- 
tion that could interfere with the investigation 
that was underway at that time. In balancing the 
interests of the appellant and the affected par- 
ties, the Assistant Commissioner found in fa- 
vour of the appellant and ordered the institution 
to disclose the information. 


As the nature of a sexual harassment investiga- 
tion raises concerns from both the access and pri- 
vacy perspectives, the Assistant Commissioner 
made several recommendations regarding the 
way in which the investigations are to be carried 
out. If these are followed, they will assist the 
institution in ensuring that the complainant, the 
person complained against, and any witnesses 
who may be interviewed, will be treated with 
“meticulous fairness”. 


Three-year Review 


On the occasion of the three-year review of the 
provincial Freedom of Information and Protection of 
Privacy Act, 1987, the Office of the Information 
and Privacy Commissioner prepared a brief for 
presentation to the Standing Committee on the 
Legislative Assembly. This brief included a 
document entitled “Suggested Changes to the 
Freedom of Information and Protection of Privacy 
Act, 1987” which describes the IPC proposals. 


The report sets out three types of proposed 
changes to the Act. The first are “technical 
changes”, which are prompted largely asa result 
of faulty legislative drafting, and do not affect 
substantive rights. The second type of sug- 
gested changes have been classified as “clarifica- 
tion changes” and could affect substantive rights. 
They are considered necessary in order to make 
the Act work more effectively. The third part of 
the report details “policy changes” which affect 
substantive rights and may result in changes in 
the way decisions are made. Several “policy 
change” suggestions that touch on the substan- 
tive provisions of the Act are highlighted below. 


Subsection 52(6) of the Act gives the head of an 
institution the authority to require the Commis- 
sioner to inspect a record at the ministry or 
agency. It is the practice, in the vast majority of 
appeals, for the institution to forward a copy of 
the relevant record(s) to the IPC offices. How- 
ever it is possible, given the Act’s present word- 
ing, that a head could require the Commissioner 
and IPC staff to view all records relating to every 
appeal at the institution’s premises. This is both 
impractical and clearly not the intent of the leg- 
islation. Therefore, the IPC suggests that this 
section be amended to restrict on-site examina- 
tion of records to exceptional circumstances where 
it would not be practical to reproduce the record 
by reason of its length or nature. 


The Act provides that where an institution does 
not respond to a request for access within the 30- 
day time period, the head is deemed to have re- 
fused access. However, if the deemed refusal is 
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appealed, no penalty is available for failure to 
adhere to the statutory time limits, and there- 
fore, the institution has little incentive to comply. 
To address this deficiency, the IPC suggests that 
a subsection be added to the Act whichallows the 
Commissioner, ina deemed refusal situation, to 
require the head to waive fees which would 
otherwise be recoverable. 


The Act, in setting out the various privacy pro- 
tection provisions, is largely silent regarding an 
institution’s obligation to ensure the security of 
personal information. Since institutions must 
consider security-related matters in order to fully 
comply with the privacy provisions of the Act, 
the IPC feels this obligation should be explicitly 
acknowledged and addressed in the Legislature. 


The IPC presentation also includes a suggested 
change that would require all correspondence to 
the IPC from minors and those in correctional 
institutions or psychiatric facilities to be kept 
confidential. The need for confidentiality is vital, 
and will ensure that these people are more fully 
able to exercise their rights under the Act. 


Another significant issue concerns the use of 
mailing lists. Lists of individuals’ names and ad- 
dresses are compiled almost routinely by organi- 
zations for a variety of purposes, but principally 
for commercial gain. While Part III of the Act 
recognizes and protects personal privacy by 
restricting the useand disclosure of information, 
the protection may not extend far enough to 
include mailing lists. The IPC suggests that a 
sub-clause be added to the Act which would in- 
clude mailing lists to the category of information 
that, when released, is presumed to constitute an 
unjustified invasion of personal privacy. 


The brief includes a number of recommenda- 
tions which concern the extension of the powers 
of the Commissioner. 


The IPC recommends that the Commissioner be 
authorized to extend the period for filing an 
appeal beyond the 30-day time limit, in special 
circumstances. In our view, as long as the exer- 
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cise of discretion is restricted to exceptional cases, 
the underlying principles of the Act are better 
served by expressly authorizing the Commis- 
sioner to extend the time period. Concerns about 
equity and justice should prevail over strict 
adherence to time limits. 


_ The IPC also suggests that consideration be given 
to the following two related amendments. First, 
the Act, while stating that the Commissioner can 
make an order disposing of an appeal, does not 
explicitly provide that an action or decision of 
the Commissioner is final and conclusive. It is 
clear from a review of the debates when the Act 
was originally passed, that the Legislature in- 
tended to establish the Commissioner as the 
ultimate decision-maker for appeals. The IPC 
proposes that an express provision to this effect, 
commonly referred to as a “privative clause”, be 
included in the legislation. 


Second, the IPC recommends that the Commis- 
sioner be given express authority to reconsider a 
decision or revoke an order, in exceptional cir- 
cumstances. This would provide the necessary 
flexibility to correct the outcome of an appeal 
where an error has been made, and would elimi- 
nate the need for judicial review proceedings. 


These two suggested amendments are consis- 
tent with provisions found in the enabling legis- 
lation for tribunals performing comparable func- 
tions to that of the Commissioner. 


The IPC also recommends that the Act give the 
Commissioner explicit authority to investigate 
and review activities of institutions that may be 
in breach of the privacy principles of the Act. The 
Act imposes a duty on the Commissioner to per- 
form certain functions, which implicitly requires 
the authority to investigate complaints and re- 
view information management practices of insti- 
tutions. The proposed amendments codify this 
authority, following precedents found in other 
jurisdictions which have similar privacy protec- 
tion legislation. 


Finally, the IPC proposes that the Commissioner's 
order-making powers be extended in the area of 
privacy protection. At present, these powers are 
restricted to ordering an institution to cease a 
personal information collection practice, or to 
destroy collections of personal information. The 
IPC believes this authority is not sufficient to 
adequately ensure the proper management of 
personal information, and that the Commissioner 
should also be given authority to order an insti- 
tution to cease a use, disclosure or retention 
practice that contravenes the Act. 
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OFFICE OF THE PROVINCIAL AUDITOR 
BUREAU DU VERIFICATEUR PROVINCIAL 


Box 105, 15th Floor, 20 Dundas St. West C.P. 105, 20, rue Dundas ouest, 15° étage 
Toronto, Ontario M5G 2C2 Toronto (Ontario) M5G 2C2 
(416) 974-9866 Facsimile (416) 324-7012 (416) 974-9866 Télécopieur (416) 324-7012 


To the Information and Privacy Commissioner 
and to the Speaker of the Assembly. 


I have audited the statement of expenditure of the Office of the Information 
and Privacy Commissioner for the year ended March 31, 1991. This financial 
statement is the responsibility of the Commission’s management. My responsibility 
is to express an opinion on this financial statement based on my audit. 


I conducted my audit in accordance with generally accepted auditing standards. 
Those standards require that I plan and perform an audit to obtain reasonable 
assurance whether the financial statement is free of material misstatement. An 
audit includes examining, on a test basis, evidence supporting the amounts and 
disclosures in the financial statement. An audit also includes assessing the 
accounting principles used and significant estimates made by management, as well 
as evaluating the overall financial statement presentation. 


In my opinion, this financial statement presents fairly, in all material respects, 
the expenditures of the Commission for the year ended March 31, 1991 in accordance 
with the accounting policies described in note 2 to the financial statement. 


a= (COS rae 


Toronto, Ontario, J.F. Otterman, FCA ! 
May 14, 1991 Assistant Provincial Auditor 


OFFICE OF THE INFORMATION AND 
PRIVACY COMMISSIONER 


Financial Statement 
for the year ended March 31, 1991 
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OFFICE OF THE INFORMATION AND PRIVACY COMMISSIONER 


Statement of Expenditure 
for the year ended March 31, 1991 


(Note 3) 


Salaries and wages 

Employee benefits (note 4) 
Transportation and communication 
Services 


Supplies and equipment 


See accompanying notes to financial statement. 


Approved: 


ae 


Information and Privacy Co 


1991 


3,101,987 
414,124 
140,164 

1,097,453 
834,456 

_5,588,184 


1990 
$ 


2,105,291 
263,774 
89,751 
573,949 
364,174 
3,396,939 


OFFICE OF THE INFORMATION AND PRIVACY COMMISSIONER 


Notes to Financial Statement 
March 31, 1991 


GENERAL 


The Information and Privacy Commissioner is responsible for ensuring that Ontario government and 
municipal institutions comply with the Freedom of Information and Protection of Privacy Act, 1987 and 
the Municipal Freedom of Information and Protection of Privacy Act, 1989 and apply the standards of 
privacy protection set out in the Acts. As Commissioner, he may review decisions made by government 
institutions where access to information has been denied to a member of the public. Upon investigating 
the circumstances of the appeal, he has the final authority to deny or to order the disclosure of the 
requested information. 


SIGNIFICANT ACCOUNTING POLICIES 


(a) Basis of accounting 


The Office uses a cash basis of accounting modified to allow an additional 30 days to pay for debts 
incurred during the period just ended. 


Fixed assets 


Expenditures on fixed assets are expensed in the year of acquisition. 


EXPENDITURE 


Expenses are paid out of moneys appropriated by the Legislature of the Province of Ontario. 


PENSION PLAN 


The Office of the Information and Privacy Commissioner provides pension benefits for its permanent 
employees through participation in the Public Service Pension Fund established by the Province of 
Ontario. Pension benefits for the Information and Privacy Commissioner are provided through the 
Legislative Assembly Retirement Allowance Account. The Office’s share of contributions to the Fund 
and Account during the year was $202,700 (1990 - $116,800) and is included in employee benefits in the 
statement of expenditure. This amount includes current contributions and additional payments to cover 
the Office’s share of the Fund’s estimated unfunded liabilities on January 1, 1990. These additional 
payments will continue over the next 40 years. 
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